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HELPFUL  DEFINITIONS 


Mental  Illness 

A  substantial  disorder  of  thought,  mood,  orientation,  perception  or  memory  which  grossly 
impairs  judgment,  behavior,  capacity  to  recognize  reality,  or  ability  to  meet  the  ordinary 
demands  of  life. 

104  CMR  27.05 


Mental  Retardation 

...[S]ubstantial  limitations  in  present  functioning.  Mental  Retardation  begins  before  age  18, 
and  is  manifested  by  significantly  subaverage  intellectual  functioning  existing  concurrently 
with  related  limitations  in  two  or  more  of  the  following  applicable  adaptive  skills  areas: 
communication,  self-care,  home  living,  social  skills,  community  use,  self-direction,  health 
and  safety,  functional  academics,  leisure  and  work. 

A  person  with  mental  retardation  may  be  considered  to  be  mentally  ill  as  defined  in  104 
CMR  (Department  of  Mental  Health),  provided  that  no  person  with  mental  retardation  shall 
be  considered  to  be  mentally  ill  solely  by  reason  of  his  or  her  mental  retardation. 

115  CMR2.01 


Likelihood  of  Serious  Harm 

(1)  A  substantial  isk  of  physical  harm  to  the  person  himself  as  manifested  by  evidence  of, 
threats  of,  or  attempts  at,  suicide  or  serious  bodily  harm; 

(2)  a  substantial  risk  of  physical  harm  to  other  persons  as  manifested  by  evidence  of 
homicidal  or  other  violent  behavior  or  evidence  that  others  are  placed  in  reasonable  fear 
of  violent  behavior  or  serious  physical  harm  to  them;  or 

(3)  a  very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself  as 
manifested  by  evidence  that  such  person's  judgment  is  so  affected  that  he  is  unable  to 
protect  himself  in  the  community  and  that  a  reasonable  provision  for  his  protection  is  not 
available  in  the  community. 

G.L.  c.  123,  §1 


Competence  to  Stand  Trial 

Sufficient  present  ability  to  consult  with  counsel  with  a  reasonable  degree  of  rational 
understanding,  and  a  rational  as  well  as  factual  understanding  of  the  proceedings. 

Commonwealth  v.  Vailes,  360  Mass.  522,  524, 
275  N.E.2d  893,  895  (1971)  (quoting 
Dusky  V.  United  States,  362  U.S.  402  (1960) 


Criminal  Responsibility 

A  defendant  is  not  criminally  responsible  if,  at  the  time  of  the  alleged  act,  due  to  mental 
disease  or  defect,  he  lacked  the  "substantial  capacity  either  to  appreciate  the  wrongfulness 
of  his  conduct  or  to  conform  his  conduct  to  the  requirements  of  the  law." 


Commonwealth  v.  McHoul,  352  Mass.  544,  547 
226  N.E.2d  556,  558  (1967) 
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MENTAL  HEALTH 


Chapter  123:  Section  1  Definitions 

Section  1.  The  following  words  as  used  in  this  section  and  sections  two  to  thirty-seven, 
inclusive,  shall,  unless  the  context  otherwise  requires,  have  the  following  meanings: 

"Commissioner",  the  commissioner  of  mental  health. 

"Department",  the  department  of  mental  health. 

"Dependent  funds",  those  funds  which  a  resident  is  unable  to  manage  or  spend  himself  as 
determined  by  the  periodic  review. 

"District  court",  the  disthct  court  within  the  jurisdiction  of  which  a  facility  is  located. 

"Facility",  a  public  or  private  facility  for  the  care  and  treatment  of  mentally  ill  persons,  except 
for  the  Bridgewater  State  Hospital. 

"Fiduciary",  any  guardian,  conservator,  trustee,  representative  payee  as  appointed  by  a 
federal  agency,  or  other  person  who  receives  or  maintains  funds  on  behalf  of  another. 

"Funds",  all  cash,  checks,  negotiable  instruments  or  other  income  or  liquid  personal 
property,  and  governmental  and  private  pensions  and  payments,  including  payments 
pursuant  to  a  Social  Security  Administration  program. 

"Independent  funds",  those  funds  which  a  resident  is  able  to  manage  or  spend  himself  as 
determined  by  the  periodic  review. 

"Licensed  mental  health  professional",  any  person  who  holds  himself  out  to  the  general 
public  as  one  providing  mental  health  services  and  who  is  required  pursuant  to  such 
practice  to  obtain  a  license  from  the  commonwealth. 

"Likelihood  of  serious  harm",  (1)  a  substantial  risk  of  physical  harm  to  the  person  himself 
as  manifested  by  evidence  of,  threats  of,  or  attempts  at,  suicide  or  serious  bodily  harm;  (2) 
a  substantial  risk  of  physical  harm  to  other  persons  as  manifested  by  evidence  of  homicidal 
or  other  violent  behavior  or  evidence  that  others  are  placed  in  reasonable  fear  of  violent 
behavior  and  serious  physical  harm  to  them;  or  (3)  a  very  substantial  risk  of  physical 
impairment  or  injury  to  the  person  himself  as  manifested  by  evidence  that  such  person's 
judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the  community  and  that 
reasonable  provision  for  his  protection  is  not  available  in  the  community. 

"Patient",  any  person  with  whom  a  licensed  mental  health  professional  has  established  a 
mental  health  professional-patient  relationship. 

"Psychiatric  nurse",  a  nurse  licensed  pursuant  to  section  seventy-four  of  chapter  one 
hundred  and  twelve  who  specializes  in  mental  health  or  psychiatric  nursing. 
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"Psychiatrist",  a  physician  licensed  pursuant  to  section  two  of  chapter  one  hundred  and 
twelve  who  specializes  in  the  practice  of  psychiatry. 

"Psychologist",  an  individual  licensed  pursuant  to  section  one  hundred  and  eighteen  to  one 
hundred  and  twenty-nine,  inclusive,  of  chapter  one  hundred  and  twelve. 

"Qualified  physician",  a  physician  who  is  licensed  pursuant  to  section  two  of  chapter  one 
hundred  and  twelve  who  is  designated  by  and  who  meets  qualifications  required  by  the 
regulations  of  the  department;  provided  that  different  qualifications  may  be  established  for 
different  purposes  of  this  chapter.  A  qualified  physician  need  not  be  an  employee  of  the 
department  or  of  any  facility  of  the  department. 

"Qualified  psychiatric  nurse  mental  health  clinical  specialist",  a  psychiatric  nurse  mental 
health  clinical  specialist  authorized  to  practice  as  such  under  regulations  promulgated 
pursuant  to  the  provisions  of  section  eighty  B  of  chapter  one  hundred  and  twelve  who  is 
designated  by  and  meets  qualifications  required  by  the  regulations  of  the  department, 
provided  that  different  qualifications  may  be  established  for  different  purposes  of  this 
chapter.  A  qualified  psychiatric  nurse  mental  health  clinical  specialist  need  not  be  an 
employee  of  the  department  or  of  any  facility  of  the  department. 

"Qualified  psychologist",  a  psychologist  who  is  licensed  pursuant  to  sections  one  hundred 
and  eighteen  to  one  hundred  and  twenty-nine,  inclusive,  of  chapter  one  hundred  and  twelve 
who  is  designated  by  and  who  meets  qualifications  required  by  the  regulations  of  the 
department,  provided  that  different  qualifications  may  be  established  for  different  purposes 
of  this  chapter.  A  qualified  psychologist  need  not  be  an  employee  of  the  department  or  of 
any  facility  of  the  department. 

"Reasonable  precautions",  any  licensed  mental  health  professional  shall  be  deemed  to 
have  taken  reasonable  precautions,  as  that  term  is  used  in  section  thirty-six  B,  if  such 
professional  makes  reasonable  efforts  to  take  one  or  more  of  the  following  actions  as  would 
be  taken  by  a  reasonably  prudent  member  of  his  profession  under  the  same  or  similar 
circumstances:- 

(a)  communicates  a  threat  of  death  or  serious  bodily  injury  to  the  reasonably 
identified  victim  or  victims; 

(b)  notifies  an  appropriate  law  enforcement  agency  in  the  vicinity  where  the  patient 
or  any  potential  victim  resides; 

(c)  arranges  for  the  patient  to  be  hospitalized  voluntarily; 

(d)  takes  appropriate  steps,  within  the  legal  scope  of  practice  of  his  profession,  to 
initiate  proceedings  for  involuntary  hospitalization. 

"Restraint",  bodily  physical  force,  mechanical  devices,  chemicals,  confine-ment  in  a  place 
of  seclusion  other  than  the  placement  of  an  inpatient  or  resident  in  his  room  for  the  night, 
or  any  other  means  which  unreasonably  limit  freedom  of  movement. 


"Social  worker",  an  individual  licensed  pursuant  to  sections  one  hundred  and  thirty  to 
hundred  and  thirty-two,  inclusive,  of  chapter  one  hundred  and  twelve. 

"Superintendent",  the  superintendent  or  other  head  of  a  public  or  private  facility. 


Chapter  123:  Section  2  Regulations 


Section  2.  The  department  shall,  in  accordance  with  section  two  of  chapter  thirty  A  and 
subject  to  appropriation,  adopt  regulations  consistent  with  this  chapter  which  establish 
procedures  and  the  highest  practicable  professional  standards  for  the  reception, 
examination,  treatment,  restraint,  transfer  and  discharge  of  mentally  ill  persons  in 
departmental  facilities.  Said  regulations  shall  be  adaptable  to  changing  conditions  and  to 
advances  in  methods  of  care  and  treatment  of  the  mentally  ill.  Said  regulations  (1)  shall 
include,  but  not  necessarily  be  limited  to,  provisions  for  inpatient  care,  both  during  the  day 
and  at  night,  halfway  house  services,  family  care,  aftercare  and  home  treatment,  (2)  shall 
define  the  categories  of  mental  illness  for  the  purpose  of  this  chapter,  and  (3)  may  provide 
for  different  procedures  for  specific  types  of  patients  or  for  particular  facilities. 


I 


COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTIFICATION  OF  TRANSFER 
M.G.L.  Chapter  123,  Section  3 


TO:  Name  of  Patient: 


Address;  City/Town:  State:  

Social  Security  Number:  Date  of  Birth:  Sex:  M 

F  

FROM:  Superintendent  (or  other  head)  of  

(name  of  facility) 

After  reviewing  your  need  for  care  and  treatment,  it  has  been  determined  that  you  should  be 

transferred  to  for  the  following  reasons: 

(name  of  facility) 


Pursuant  to  M.G.L.  C.  123,  s.  3,  I  am  giving  you  at  least  six  days  notice  of  the  intent  to  transfer 

you.  You  will  be  transferred  on  or  as  soon  thereafter  as 

(date  of  transfer) 

appropriate  arrangements  can  be  made. 

YOUR  ADMISSION  OR  COMMITMENT  STATUS  IS  M.G.L.  C.  123,  s.  .  DEPENDING 

ON  YOUR  STATUS,  THE  FOLLOWING  APPLIES  TO  YOU  (check  A  ,  B.,  C,  D.  or  E.,  below): 

  A.  VOLUNTARY  ADMISSION  STATUS  (M.G.L.  c.  123.  ss.  10  If  you  are  at  this 

facility  on  a  VOLUNTARY  ADMISSION  STATUS,  you  may  agree  to  or  object  to  this 
transfer.  Absent  an  emergency,  the  transfer  may  not  proceed  without  your  agreement. 
You  may  waive  the  six  day  notice  requirement. P  lease  check  the  appropriate  line  and 
sign  on  the  back  of  this  notice. 

  B.  CONDITIONAL  VOLUNTARY  ADMISSION  STATUS  (M.G.L.  c.  123.  ss.  10  &  11): 

1 .  If  you  are  at  this  facility  on  a  CONDITIONAL  VOLUNTARY  ADMISSION  STATUS 
and  agree  with  the  transfer,  your  transfer  will  take  place  as  above.  You  may  waive  the 
six  day  notice  requirement. P  lease  check  the  appropriate  line  and  sign  on  the  back  of 
this  notice. 

2.  If  you  are  at  this  facility  on  CONDITIONAL  VOLUNTARY  ADMISSION  STATUS  and 
give  notice  of  your  objection  to  this  transfer,  either  in  writing  or  verbally,  I  will  either: 

a.  keep  you  at  this  facility;  or 

b.  treat  that  objection  as  your  three-day  notice  to  leave  the  facility  and  discharge 
you  to  the  community;  or 

c.  treat  that  objection  as  your  three-day  notice  to  leave  the  facility  and  file  a 
petition  for  your  commitment  to  this  facility,  if  it  is  determined  that  you  meet  the 
standards  for  commitment.  If  your  commitment  is  ordered,  you  will  be 
transferred  on  the  day  following  your  commitment,  or  as  soon  thereafter  as 
appropriate  arrangements  can  be  made.  (In  an  emergency,  you  may  be 
transferred  immediately,  and  the  commitment  petition  will  be  filed  in  the  court 
with  jurisdiction  over  the  facility  to  which  you  are  transferred.) 

You  may,  but  are  not  required  to,  check  the  appropriate  line  and  sign  on  the  back  of  this  notice  to 
indie  a  te  your  objection  to  this  transfer  


Form  NT-3   page  1 

PDF  created  with  pdfFactory  Pro  trial  version  www. pdff actorv . com 
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  C.  CIVIL  COMMITMENT  STATUS  (M.G.L.  c.  123.  s.  7  &  8):  If  you  are  at  this  facility 

on  a  CIVIL  COMMITMENT  STATUS,  you  will  be  transferred,  as  stated  in  this  notice, 
once  the  six  day  notice  requirement  is  met.  If  you  agree  to  waive  the  six  day  notice 
requirement,  you  will  be  transferred  as  soon  as  it  can  be  arranged.  Please  check  the 
appropriate  line  and  sign  this  notice  below. 

  D.  THREE  DAY  COMMITMENT  STATUS  (M.G.L.  c  123.  ss.  12(b)  or  12(e):  If  you  are 

at  this  facility  on  a  THREE  DAY  COMMITMENT  STATUS  and  you: 

1 .  agree  to  the  transfer,  your  transfer  will  take  place  as  stated  in  this  notice.  If  you 
agree  to  waive  the  six  day  notice  requirement,  you  will  be  transferred  as  soon  as  it  can 
be  arranged.  Please  check  the  appropriate  line  and  sign  this  notice  below. 

2.  object  to  the  transfer,  I  will  either: 

a.  discharge  you  to  the  community  on  or  before  the  expiration  date  of  your  three 
day  commitment  authorization;  or 

b.  file  a  commitment  petition.  If  it  is  determined  that  you  meet  the  standards  for 
commitment  and  your  commitment  is  ordered,  you  will  be  transferred  on  the  day 
following  your  commitment,  or  as  soon  thereafter  as  appropriate  arrangements 
can  be  made. 

You  may,  but  are  not  required  to,  check  the  appropriate  line  and  sign  this  notice  below  to 
indicate  your  objection  to  this  transfer 

  E.  CIVIL  COMMITMENT  WITH  CRIMINAL  CHARGES  STATUS  (M.G.L.  c.  123.  ss. 

15.  16.  17  or  18):  If  you  are  at  this  facility  on  a  CIVIL  COMMITMENT  WITH  CRIMINAL 
CHARGES  STATUS,  you  will  be  transferred  once  the  six  day  notice  requirement  and  the 
requirement  of  notice  to  the  Court,  District  Attorney's  Office,  and/or  Department  of 
Corrections  facility,  which  have  jurisdiction  over  your  case,  have  been  met.  You  may 
waive  the  six  days  notice.  Please  check  the  appropriate  line  and  sign  this  notice  below. 

  This  transfer  is  being  (has  been)  made  on  an  emergency  basis,  as  defined  at  104  CMR 

27.08  (1)  because  your  condition  cannot  be  appropriately  treated  at  this  facility,  specifically:  


Signature  of  Superintendent  (or  other  head)  of  facility  

(signature) 

Superintendent  (or  other  head)  of  facility  


(print  name) 

Title:    Date: 


************************************************************ 

I  have  received  notice  of  the  facility's  intent  to  transfer  me  and  I: 
 agree  to  this  proposed  transfer. 

 agree  to  this  proposed  transfer  and  waive  the  six-day  notice  of  transfer  requirement. 

 object  to  this  proposed  transfer. 

Signature: 


(patient,  parent  of  a  minor  or  guardian  with  authority  to  admit)  (date) 


Witness: 


********************  A-^ikAAA^AAAAAA^AA^^cA^AAA^r****************************************************************** 

If  patient  refuses  to  sign,  please  complete  below. 

On  this  date,  I  gave  a  copy  of  this  notice  to  the  patient  to  whom  the  notice  is  addressed: 


(signature)   (date) 


A  COPY  OF  THIS  NOTICE  MUST  BE  GIVEN  TO  THE  PATIENT,  THE  PATIENT'S  GUARDIAN,  IF  ANY, 
AND  THE  PATIENT'S  NEAREST  RELATIVE  UNLESS  THE  PATIENT  KNOWINGLY  OBJECTS.  THE 
ORIGINAL  NOTICE,  WITH  THE  PATIENT'S  ORIGINAL  LEGAL  STATUS  DOCUMENTS  ATTACHED, 
MUST  BE  PLACED  IN  THE  PATIENT'S  MEDICAL  RECORD  AT  THE  RECEIVING  FACILITY.  THE 
SENDING  FACILITY  MUST  KEEP  COPIES  FOR  ITS  OWN  PATIENT  RECORD. 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


AUTHORIZATION  FOR  TRANSPORT  OF  A  HOSPITALIZED 
MENTALLY  ILL  PERSON  FROM  A  FACILITY* 

NOTE:  Restraint  may  not  be  used  in  the  course  of  transport  unless  necessary 
for  the  safety  of  the  individual  being  transported  or  of  others  who  are  likely  to 
come  into  contact  with  him  or  her.  M.G.L.  Chapter  123,  Section  21 

1)  is  an  individual  who  lias  been  hospitalized  for 

mental  illness  pursuant  to  M  .G.L.  c.  123  and  who  requires  transport  from 


(name  of  facility  or  facility  campus) 

2)  I  authorize  the  transport  with  the  use  of  restraint  only  if  necessary  according  to  the 
standard  set  forth  in  1 04  CM  R  27.08  (9) ,  of  this  individual  from  the  facility  (or  facility 
campus)  identified  in  paragraph  1)  to 


(destination) 

O  and  the  return  trip  (check,  where  applicable) 
for  the  following  purpose: 

□  transfer  to  another  facility  pursuant  to  M  .G.L.  c.  1 23,  §3: 
O  movement  among  separate  cam  puses  of  a  single  facility 
O  evaluation  and/or  treatment  at  a  medical  facility  or  office; 
O  attendance  at  court  proceedings; 

□  transfer  to  or  from  another  state  pursuant  to  the  Inter  state  Compact  on 
Mental  Health,  M.G.L.  c.  123  App.  §§1-1  through  1-4 

O  other  (requires  approval  of  facility  director  or  designee) 

3)  I  am  an  authorized  physician  or  an  authorized  staff  person  at  the  facility  identified  in 
paragraph  1). 

Physician  (or  staff  person)  Name:  (print)  

Facility  Name:  

Address :  

City /Town  State  

Phone:  

Signature:  

Date:  

A  copy  of  this  form  shall  accompany  the  individual  during  transport. 

*  a  Department  of  Mental  Health-operated  hospital,  community  mental  health  center  with  inpatient 
unit,  or  psychiatric  unit  within  a  public  health  hospital;  a  Department  of  Mental  Health-licensed 
psychiatric  hospital;  a  Department  of  Mental  Health-licensed  psychiatric  unit  within  a  general  hospital; 
or  a  Department  of  Mental  Health-licensed  secure  intensive  residential  treatment  program  for 
adolescents. 


Form  BB-303 
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Chapter  123:  Section  4  Periodic  review;  notice 

Section  4.  Each  person  within  the  care  of  the  department  and  each  person  at  the 
Bridgewater  state  hospital  under  the  provisions  of  this  chapter  relative  to  the  mentally  ill 
shall  be  the  subject  of  a  periodic  review  under  the  supervision  of  the  superintendent,  if  said 
person  is  in  a  department  facility,  or  of  the  medical  director  if  said  person  is  at  the 
Bridgewater  state  hospital,  which  shall  include,  but  not  necessarily  be  limited  to,  (1)  a 
thorough  clinical  examination,  (2)  an  evaluation  of  the  legal  competency  of  the  person  and 
the  necessity  or  advisability  of  having  a  guardian  or  conservator  appointed  or  removed,  (3) 
a  consideration  of  all  possible  alternatives  to  continued  hospitalization  or  residential  care 
including,  but  not  necessarily  limited  to,  a  determination  of  the  person's  relationship  to  the 
community  and  to  his  family,  or  his  employment  possibilities,  and  of  available  community 
resources,  foster  care  and  convalescent  facilities,  and  (4)  unless  a  guardian  or  conservator 
has  been  appointed,  an  evaluation  of  each  person  who  is  an  inpatient  or  resident  of  a 
facility  in  order  to  determine  how  much  of  his  funds  shall  be  designated  as  dependent  funds 
and  how  much  as  independent  funds,  and  the  formulation  and  maintenance  of  a  financial 
plan  for  the  use  of  his  dependent  funds.  Said  periodic  review  shall  take  place  at  least  upon 
admission,  once  during  the  first  three  months  after  admission,  once  during  the  second 
three  months  after  admission  and  annually  thereafter.  Said  person  shall  be  given  a  physical 
examination  by  a  physician  licensed  under  the  provisions  of  chapter  one  hundred  and 
twelve  at  least  once  in  every  twelve-month  period  during  which  he  is  resident  in  said 
departmental  facility  or  at  the  Bridgewater  state  hospital. 

The  superintendent  or  the  medical  director  at  the  Bridgewater  state  hospital  shall  give 
written  notice  to  said  person  and  his  guardian,  or,  if  there  is  no  such  guardian  and  the 
mentally  ill  person  does  not  knowingly  object,  his  nearest  relative  prior  to  any  such  review 
which  is  made  subsequent  to  admission.  The  social  service  department  of  the  facility  or  of 
the  Bridgewater  state  hospital  shall  take  part  in  the  review  and  may  utilize  community 
resources,  including  the  area-based  community  mental  health  programs.  The  results  of 
each  review  shall  become  part  of  the  official  record  of  the  person  reviewed. 

If  the  mentally  ill  person  is  in  need  of  further  care  and  treatment,  the  superintendent  or  said 
medical  director  shall  notify  him  and  his  guardian,  or,  if  there  is  no  such  guardian  and  the 
mentally  ill  person  does  not  knowingly  object,  his  nearest  relative,  of  that  fact,  and  of  his 
right  to  leave  the  facility  or  said  hospital  if  he  was  not  committed  under  a  court  order.  If  said 
mentally  ill  person  was  not  committed  under  a  court  order  and  does  not  choose  further 
treatment  as  an  inpatient,  within  fourteen  days  of  said  notification  he  shall  be  discharged 
or  be  made  the  subject  of  a  petition  for  a  court  ordered  commitment.  Following  any  review 
under  the  provisions  of  this  section,  or  at  any  other  time,  any  patient  who  is  no  longer  in 
need  of  care  as  an  inpatient  shall  be  discharged  or  placed  on  interim  community  leave. 
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Chapter  123:  Section  5  Commitment  or  retention  hearings;  right  to  counsel; 
medical  examination;  notice 

Section  5.  Whenever  the  provisions  of  this  chapter  require  that  a  hearing  be  conducted  in 
any  court  for  the  commitment  or  further  retention  of  a  person  to  a  facility  or  to  the 
Bridgewater  state  hospital  or  for  medical  treatment  including  treatment  with  antipsychotic 
medication,  it  shall  be  held  as  hereinafter  provided.  Such  person  shall  have  the  right  to  be 
represented  by  counsel  and  shall  have  the  right  to  present  independent  testimony.  The 
court  shall  appoint  counsel  for  such  person  whom  it  finds  to  be  indigent  and  who  is  not 
represented  by  counsel,  unless  such  person  refuses  the  appointment  of  counsel.  The  court 
may  provide  an  independent  medical  examination  for  such  indigent  person  upon  request 
of  his  counsel  or  upon  his  request  if  he  is  not  represented  by  counsel.  The  person  shall  be 
allowed  not  less  than  two  days  after  the  appearance  of  his  counsel  in  which  to  prepare  his 
case  and  a  hearing  shall  be  conducted  forthwith  after  such  period  unless  counsel  requests 
a  delay.  Notice  of  the  time  and  place  of  hearing  shall  be  furnished  by  the  court  to  the 
department,  the  person,  his  counsel,  and  his  nearest  relative  or  guardian.  The  court  may 
hold  the  hearing  at  the  facility  or  said  hospital. 


NOTE:  See  also  G.L.  261,  §§27A-27G,  infra 


Relevant  Cases 


Commonwealth  v.  Dotson,  402  Mass.  185  (1988)  Commonwealth  has  no  standing  or  interest 
in  defendant's  motion  for  funds  for  independent  clinical  exam. 

Click  here  for  full  case:  http://masscases.com/cases/sic/402/402mass1 85  htm! 

Thompson  v.  Commonwealth,  386  Mass.  811  (1982)F  acts  known  and  opinions  held  by  a 
physician  appointed  pursuant  to  §5  are  not  discoverable  by  petitioner  or  to  be  considered  by  the 
court  unless  put  in  evidence  by  person  requesting  exam. 

Click  here  for  full  case:  http://masscases  com/cases/sjc/386/386mass81 1  html 

Commonwealth  v.  Lockley,  381  Mass.  156  (1980)  Court  must  authorize  funds  pursuant  to 
G.L.  c.  261 ,  §27C  and  a  request  for  extra  fees  and  costs  where  it  finds  that  the  item  is 
reasonably  necessary  to  prevent  the  party  from  being  subjected  to  a  disadvantage  in  preparing 
or  presenting  his  case  adequately,  in  comparison  with  one  who  could  afford  to  pay  for  the 
preparation  which  the  case  reasonably  requires. 

Click  here  for  full  case:  http://masscases.com/cases/sjc/381/381  mass  1 56.html 


Chapter  123:  Section  6  Retention  of  persons;  validity  of  orders;  liearing 

Section  6.  (a)  No  person  shall  be  retained  at  a  facility  or  at  the  Bridgewater  state  hospital 
except  under  the  provisions  of  paragraph  (a)  of  section  ten,  the  provisions  of  paragraphs 

(a)  ,  (b),  and  (c)  of  section  twelve,  section  thirteen,  paragraph  (e)  of  section  sixteen  and 
section  thirty-five  or  except  under  a  court  order  or  except  during  the  pendency  of  a  petition 
for  commitment  or  to  the  pendency  of  a  request  under  section  fourteen.  A  court  order  of 
commitment  to  a  facility  or  to  the  Bridgewater  state  hospital  shall  be  valid  for  the  period 
stipulated  in  this  chapter  or,  if  no  such  period  is  so  stipulated,  for  one  year.  A  petition  for 
the  commitment  of  a  person  may  not  be  issued  except  as  authorized  under  the  provisions 
of  this  chapter. 

(b)  Following  the  filing  of  a  petition  for  a  commitment  to  a  facility  or  to  the  Bridgewater  state 
hospital,  a  hearing  shall  be  held  unless  waived  in  writing  by  the  person  after  consultation 
with  his  counsel.  In  the  event  the  hearing  is  waived,  the  person  may  request  a  hearing  for 
good  cause  shown  at  any  time  during  the  period  of  commitment. 


i 


Chapter  123:  Section  7  Commitment  and  retention  of  dangerous  persons; 
petition;  notice;  hearing 

Section  7.  (a)  The  superintendent  of  a  facility  may  petition  the  district  court  or  the  division 
of  the  juvenile  court  department  in  whose  jurisdiction  the  facility  is  located  for  the 
commitment  to  said  facility  and  retention  of  any  patient  at  said  facility  whom  said 
superintendent  determines  that  the  failure  to  hospitalize  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness. 

(b)  The  medical  director  of  the  Bridgewater  state  hospital,  the  commissioner  of  mental 
health,  or  with  the  approval  of  the  commissioner  of  mental  health,  the  superintendent  of  a 
facility,  may  petition  the  district  court  or  the  division  of  the  juvenile  court  department  in 
whose  jurisdiction  the  facility  or  hospital  is  located  for  the  commitment  to  the  Bridgewater 
state  hospital  of  any  male  patient  at  said  facility  or  hospital  when  it  is  determined  that  the 
failure  to  hospitalize  in  strict  security  would  create  a  likelihood  of  serious  harm  by  reason 
of  mental  illness. 

(c)  Whenever  a  court  receives  a  petition  filed  under  any  provisions  of  this  chapter  for  an 
order  of  commitment  of  a  person  to  a  facility  or  to  the  Bridgewater  state  hospital,  such  court 
shall  notify  the  person,  and  his  nearest  relative  or  guardian,  of  the  receipt  of  such  petition 
and  of  the  date  a  hearing  on  such  petition  is  to  be  held.  The  hearing  on  a  petition  brought 
for  commitment  pursuant  to  paragraph  (e)  of  section  1 5,  and  sections  1 6  and  1 8,  or  for  a 
subsequent  commitment  pursuant  to  paragraph  (d)  of  section  8  shall  be  commenced  within 
14  days  of  the  filing  of  the  petition,  unless  a  delay  is  requested  by  the  person  or  his 
counsel.  For  all  other  persons,  the  hearing  shall  be  commenced  within  5  days  of  the  filing 
of  the  petition,  unless  a  delay  is  requested  by  the  person  or  his  counsel.  The  periods  of 
time  prescribed  or  allowed  under  the  provisions  of  this  section  shall  be  computed  pursuant 
to  Rule  6  of  the  Massachusetts  Rules  of  Civil  Procedure. 


Chapter  123:  Section  8  Proceedings  to  commit  dangerous  persons;  notice; 
hearing;  orders;  jurisdiction 

Section  8.  (a)  After  a  hearing,  unless  such  hearing  is  waived  in  writing,  the  district  court 
or  the  division  of  the  juvenile  court  department  shall  not  order  the  commitment  of  a 
person  at  a  facility  or  shall  not  renew  such  order  unless  it  finds  after  a  hearing  that  (1) 
such  person  is  mentally  ill,  and  (2)  the  discharge  of  such  person  from  a  facility  would 
create  a  likelihood  of  serious  harm. 

(b)  After  hearing,  unless  such  hearing  is  waived  in  writing,  the  district  court  or  the 
division  of  the  juvenile  court  department  shall  not  order  the  commitment  of  a  person  at 
the  Bridgewater  state  hospital  or  shall  not  renew  such  order  unless  it  finds  that  (1)  such 
person  is  mentally  ill;  (2)  such  person  is  not  a  proper  subject  for  commitment  to  any 
facility  of  the  department;  and  (3)  the  failure  to  retain  such  person  in  strict  custody  would 
create  a  likelihood  of  serious  harm.  If  the  court  is  unable  to  make  the  findings  required 
by  this  paragraph,  but  makes  the  findings  required  by  paragraph  (a),  the  court  shall 
order  the  commitment  of  the  person  to  a  facility  designated  by  the  department. 

(c)  The  court  shall  render  its  decision  on  the  petition  within  ten  days  of  the  completion  of 
the  hearing,  provided,  that  for  reasons  stated  in  writing  by  the  court,  the  administrative 
justice  for  the  district  court  department  may  extend  said  ten  day  period. 

(d)  The  first  order  of  commitment  of  a  person  under  this  section  shall  be  valid  for  a 
period  of  six  months  and  all  subsequent  commitments  shall  be  valid  for  a  period  of  one 
year;  provided  that  if  such  commitments  occur  at  the  expiration  of  a  commitment  under 
any  other  section  of  this  chapter,  other  than  a  commitment  for  observation,  the  first 
order  of  commitment  shall  be  valid  for  a  period  of  one  year;  and  provided  further,  that 
the  first  order  of  commitment  to  the  Bridgewater  state  hospital  of  a  person  under 
commitment  to  a  facility  shall  be  valid  for  a  period  of  six  months.  If  no  hearing  is  held 
before  the  expiration  of  the  six  months  commitment,  the  court  may  not  recommit  the 
person  without  a  hearing. 

(e)  In  the  event  that  the  hearing  is  waived  and  on  the  basis  of  a  petition  filed  under  the 
authority  of  this  chapter  showing  that  a  person  is  mentally  ill  and  that  the  discharge  of 
the  person  from  a  facility  would  create  a  likelihood  of  serious  harm,  the  district  court  or 
the  division  of  the  juvenile  court  department  which  has  jurisdiction  over  the  commitment 
of  the  person  may  order  the  commitment  of  the  person  to  such  facility. 

(f)  In  the  event  that  the  hearing  is  waived  and  on  the  basis  of  a  petition  filed  under  the 
authority  of  this  chapter  showing  that  a  person  is  mentally  ill,  that  the  person  is  not  a 
proper  subject  for  commitment  to  any  facility  of  the  department  and  that  the  failure  to 
retain  said  person  in  strict  security  would  create  a  likelihood  of  serious  harm,  the  district 
court  or  the  division  of  the  juvenile  court  department  which  has  jurisdiction  over  a 
facility,  or  the  Brockton  district  court  if  a  person  is  retained  in  the  Bridgewater  state 
hospital,  may  order  the  commitment  of  the  person  to  said  hospital. 


Commentary 


Outline  of  G.L.  c.  123,  §§7  &  8 

Under  these  sections  of  the  statute,  the  requirements  for  commitment  to  any  facility 
(including  Bridgewater  State  Hospital)  are  that  petitioner  must  show  beyond  a 
reasonable  doubt: 

I    Mental  Illness 

As  required  by  G.L.  c.  123,  §2,  the  Department  of  Mental  Health  has  defined  mental 
illness  for  the  purpose  of  involuntary  commitment  as: 

A  substantial  disorder  of  thought,  mood,  perception,  orientation,  or  memory 
which  grossly  impairs  judgment,  behavior,  capacity  to  recognize  reality  or 
ability  to  meet  the  ordinary  demands  of  life,  but  shall  not  include  alcoholism 
as  defined  in  G.L.  c.  123,  §35.  104  C.M.R.  27.05 

II.  Likelihood  of  Serious  Harm 

A.  A  substantial  risk  of  physical  harm  to  the  person  himself  as  manifested  by 
evidence  of,  threats  of,  or  attempts  at,  suicide  or  serious  bodily  harm;  or 

B.  A  substantial  risk  of  physical  harm  to  other  persons  as  manifested  by  evidence  of 
homicidal  or  other  violent  beha-vior  or  evidence  that  others  are  placed  in 
reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them;  or 

C.  A  very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself  as 
manifested  by  evidence  that  such  person's  judgment  is  so  affected  that  he  is 
unable  to  protect  himself  in  the  community  and  that  reasonable  provision  for  his 
protection  is  not  available  in  the  community 

III.  No  Less  Restrictive  Alternative  to  Hospitalization 

By  its  terms,  G.L.  c.  123,  §1  requires  proof  of  this  element  in  the  third  subsection 
of  the  definition  of  likelihood  of  serious  harm.  However,  the  Supreme  Judicial 
Court  made  this  a  requirement  regardless  of  what  category  of  serious  harm  upon 
which  the  Commonwealth  relies.   Commonwealth  v.  Nassar,  380  Mass.  908 
(1988). 

IV  The  additional  requirements  for  commitment  to  Bridgewater  State  Hospital  are 
that  the  petitioner  must  show  beyond  a  reasonable  doubt  that: 

A.  The  person  is  male  and  is  not  a  proper  subject  for  a  commitment  to  a 
Department  of  Mental  Health  facility. 

B.  Failure  to  hospitalize  the  person  in  strict  security  would  create  a  likelihood  of 
serious  harm. 


Notes: 


►  Initial  hearing  must  commence  within  5  days  after  petition  is  filed  or  patient  must 
be  discharged. G   .L.  c.  123,  §7(c),  c.  249\Hash  imi  v.  Kalil,  388  Mass.  607  (1983). 

►  Subsequent  hearing  must  commence  within  14  days  after  petition  is  filed  or 
patient  must  be  discharged.  G.L.  c.  123,  §7(c),  c.  249;  Hashimi  v.  Kalil,  388  Mass. 
607  (1983). 

►  Decision  must  be  rendered  within  10  days.  G.L.  c.  123,  §8(c). 

•>    Burden  of  proof  for  commitment  to  any  facility  is  beyond  a  reasonable  doubt. 
Worcester  State  Hospital  v.  Hagberg,  374  Mass.  271  (1978). 

The  first  order  of  commitment  of  a  person  under  this  section  shall  be  valid  for  six 
months  and  all  subsequent  commitments  shall  be  valid  for  a  period  of  one  year. 


cowf.fftf."A'rB(TH  Of  M^^^c.wsiri's 
HAMPSHiRL  LA;^'  LiSfiARV 

touRTHousf  -  SS  mn  street 

NORTHAMPTON.  MASS.  01060 


n 


Relevant  Cases 

Acting  Superintendent  of  Bournewood  Hospital  v.  Baker,  431  Mass.  101  (2000) 

Court  must  find  risk  of  serious  harm  currently  exists. 

Click  here  for  full  case:  http://masscases.com/cases/sic/431/431mass101.html 

Commonwealth  v.  Nassar,  380  Mass.  908  (1980)  Current  risk  of  serious  harm  is  in 
part  dependent  on  severity  of  anticipated  harm. 

Click  here  for  full  case:  http://masscases.com/cases/sic/380/380mass908.html 
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Uniform  Form  DCD-46 
AR  5-79 

SiHtrict  (Honvt  lepartment  of      ©rial  (Enurt 


Division 


No. 


IN  THE  MATTER  OF 


PETITION  FOR  COMMITMENT  PURSUANT  TO  G.L.  c.  123,  ss.  7  &  8 


Your  Petitioner, 


(namel  (lillt) 

respectfully  represents: 

That  the  Respondent  is  a  ,  age  years,  and  is  a  patient  in 


pursuant  to  G.L.  c.  123,  s.        '  ,  and  that  the  period  during  which  (s)he  may  be  retained  thereunder  expires  on  . 


under  which  Respondent  is  being  retained.) 


(Attach  copy  of  prior  order  of  commitment  or  other  writing  indicating  authority 


That  the  court  is  being  petitioned  for  the  commitment  of  the  Respondent  to  this  or  another  facility  of,  or  licensed  by, 
the  Department  of  Mental  Health,  or  to  Bridgewater  State  Hospital,  and  for  his  or  her  retention  therein  until  such  time  as 
there  is  not  a  likelihood  of  serious  harm  by  reason  of  mental  illness  if  (s)he  is  not  hospitalized,  or  for  the  period  of  

 ,  whichever  is  less. 


(cn(e6ino.or  I  yr.) 


That  your  Petitioner  has  determined  that  failure  to  hospitalize  the  Respondent  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness,  and  in  support  thereof  states  the  following; 

□  1.  The  Respondent  is  mentally  ill  by  reason  of  a  "substantial  disorder,"  within  the  meaning  of  DMH  Reg.  200.01,  namely 


(explain  lype  and  seventy  of  menial  illness  alleged) 


□  2.  By  virtue  of  said  disorder,  there  is,  as  defined  in  G.L.  c  123,  s.  I,  a  likelihood  of  serious  harm,  specifically  (check  ap- 
propriate sections,  and  where  applicable  describe  evidence  of  prior  behavior/or  affected  judgment  supporting  such  belief)' 

□  a.  a  substantial  risk  of  physical  harm  to  the  person  himself,  which  has  been  manifested  by  threats  of,  or  attempts  at, 
suicide  or  serious  bodily  harm,  specifically: 


FORM  2440  HOBBS  &  WAflHEN.  INC.  1979 


OVER 


□  b.  a  substantial  risk  of  physical  harm  to  other  persons,  which  has  been  manifested  by  homicidal  or  other  violent  be- 
havior or  by  others  being  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them,  specifical- 
ly: 


□  c.  a  very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself,  as  manifested  by  evidence  that  the 
person's  judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the  community,  namely: 


□  3a.  (If  a  Bridgewater  commitment  is  requested)  The  Respondent  needs  strict  security  because 


□  3b.  (If  commitment  to  any  other  facility  is  requested)  There  is  no  less  restrictive  alternative  to  hospitalization  appropriate 
for  the  Respondent- 


The  records  indicate  that  the  nearest  relative  or  guardian  of  the  Respondent  is: 


(name  and  address) 


The  Respondent  does  (not)  speak  and  read  English. 


□  An  Attorney  or  interpreter  fluent  in . 


flangua^c) 


.is  requested. 


Date: 


(signature) 


(print  name) 


(title) 


Original  to  Clerk-Magistrate 
Copies  to  Respondent,  Respondent's  Counsel,  and 
Petitioner's  Counsel. 


This  form  prescribed  by  the  Chief  Justice  of  the  District  Court  Department. 


NOTICE  OF  HEARING 

ON  PETITION(S)  FOR  MENTAL  HEALTH  COMMITMENT 
AND/OR  MEDICAL  TREATMENT 


DOCKET  NO 


Trial  Court  of  Massachusetts 
District  Court  Department      1 1|  / 


District  Court 


NAME  OF  RESPONDENT 


IN  THE  MATTER  OF 


PETITIONER'S  NAME 


PETITIONER'S  TITLE 


NAME  &  ADDRESS  OF  PETITIONING  FACILITY 


TO  THE  PETITIONER,  THE  RESPONDENT,  AND  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES: 

You  are  hereby  notified  that,  as  indicated  below, 

1.    □  A  PETITION  FOR  INVOLUNTARY  COMMITMENT  has  been  filed  by  the  petitioner  for  the  commitment  of  the 
respondent  to  the  petitioning  facility  for  a  period  of    □  six  months     □  one  year 
pursuant  to  G.L  c.  123,    □  §§  7  and  8      □§  15(e)      □§  16(b)      □§  16(c)       □§  18(a). 

2     □  A  PETITION  FOR  AUTHORIZATION  TO  ADMINISTER  MEDICAL  TREATMENT  for  mental  illness  to  respondent  has 
been  filed  under  G.L.  c.  123,  §  8B  by  the  petitioner  named  above. 

Note  that  a  petition  under  G.L.  c.  123,  §  8B  may  be  considered  only  iftliere  lias  first  been  an  order  of  commitment. 

3. A    HEARING  on  the  petition(s)  listed  above  will  be  held: 

□  at  this  court      □  at  the  facility  listed  above     on    at   

DATE  TIME 


INSTRUCTIONS  TO  CLERK-MAGISTRATE 

1 .  Immediately  upon  the  filing  of  the  petition(s)  listed  above,  a  copy  of  this  notice  must  be  completed  and  sent  to  the  petitioner  and  the 
respondent.  In  addition,  even  if  counsel  has  been  previously  appointed,  a  copy  of  this  notice  must  be  sent  immediately  by  fax  in  every 
case  to: 

Mental  Health  Litigation  Unit 
Committee  for  Public  Counsel  Sen/ices 
21  McGrath  Highway 
Somerville,  MA  02143 
Fax  number:  617/863-5185 

2.  A  copy  of  this  notice  must  also  be  sent  immediately  to  the  respondent's  nearest  relative  or  guardian  (if  known). 

3.  If  it  is  indicated  above  that  a  hearing  has  been  scheduled  under  G.L.  c.  123,  §§  15(e),  16(b),  16(c)  or  18(a),  copies  of  this  notice  must 
also  be  sent  to  the  criminal  defense  attorney  and  to  the  District  Attorney  in  the  underlying  criminal  case. 


(rev,  08/09) 


Uniform  Form  DCD-50 
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Stfitrict  (HavLVt  Btpnttmtnt  of  (Blje  olrtal  (Hantt 


Division 


No.  . 


IN  THE  MATTER  OF. 


ORDER  OF  CIVIL  COMMITMENT  PURSUANT  TO  G.L.  c.  123,  ss.  7  &  8 


In  accordance  with  G.L.  c.  123,  ss.  7  &  8,  a  petition  has  been  filed  by  

 of  for  the  commitment  of. 


(liiit) 
I  fmd  that 


(nimc) 


is  mentally  ill  and  that  (check  appropriate  box); 


□  failure  to  retain  said  person  in  a  facility  would  create  a  likelihood  of  serious  harm,  and  there  is  no  less  restrictive 
alternative  for  said  person. 

□  failure  to  retain  said  person  in  stria  security  would  create  a  likelihood  of  serious  harm,  and  that  said  person  is  not  a 
proper  subject  for  comitment  to  any  facility  of  the  Department  of  Mental  Health. 

Therefore,  it  is  ORDERED  that  said  person  by  committed  to  the   For  a 

(hcTspiial) 

period  not  to  exceed  ,  or  until  there  is  no  longer  a  likelihood  of  serious  harm  by  reason  of 

(6moi.or  I  yr.) 

mental  illness,  whichever  period  is  shorter;  and  the  Court  Officers,  or  other  officers  duly  authorized,  are  hereby  commanded 
to  remove  said  person  to  said  hospital  and  deliver  said  person  to  the  Superintendent  or  Medical  Director  and  to  make  return  of 
this  warrant  with  their  doings  thereon  to  the  Clerk -Magistrate  of  this  court  as  soon  as  may  be. 


WITNESS  my  hand  and  seal  at . 


19. 


Justice 


THIS  COMMITMENT  ORDER  EXPIRES . 


19. 


Original  to  CIcrk-Magisirate 

Copies  to  Court  Officer.  Petitioner,  and  Patient's  Counsel 


This  form  prescribed  by  the  Chief  Justice  of  the  District  Court  Oeparlment 

FORM  2444  H0BB5  &  WARREN.  I  NC.197S 


OVER 


RETURN 


.,  hereby  certify  that  on  this  date, 


together  with  a  copy  of  this  order. 


_ ,  I  delivered  .  .  to  the 


(officer) 


(Jrtal  (Eiutrt  nf  tl|c  (Cnmmmiutcaltl] 
iifitrirt  (Cmirt  iriiartmcnt 

Administrative  Office 
Two  Center  Plaza  (Suite  200) 
Boston,  MA  02108-1906 


Lynda  M.  Connolly 
Chief  Justice 


I  RANSMITTAL  NO.  945 

Last  Transmittal  No  to 

I-'irst  Justices  944 

Other  Judges  944 

Clerk-Magistrates  944 

CPOs/POlCs  — 


Clerk-Magistr.ates:  Please  distribute  the  additional  copies  (enclosed)  of  this  memorandum  to 
the  court 's  designated  mental  health  scheduling  coordinator  and  to  his  or  her  backup  coordinator. 


MEMORANDUM 


To:  District  Court  Judges  and  Clerk-Magistrates 

From:  Hon.  Lynda  M.  Connolly,  Chief  Justice 

Date:  February  23,  2007 

Subject:        Scheduling  Civil  Commitment  Hearings  (G.L.  c.  123,  §§  7-8) 

 and  Emergency  Hearings  (§  12[b])  

This  memorandum  describes  the  procedures  to  be  followed  in  scheduling  civil  commitment 
hearings  in  mental  health  matters  pursuant  to  G.L.  c.  123,  §§  7-8.  It  also  describes  the  procedures  for 
emergency  hearings  requested  by  patients  who  allege  that  "abuse  or  misuse"  of  the  provisions  of  G.L.  c. 
123,  §  12(b)  resulted  in  their  involuntary  admission  to  a  facility  without  court  involvement. 

This  memorandum  brings  together  in  one  place  information  previously  distributed  in  a  series  of 
earlier  memoranda  from  2000-2005.  (See  Trans.  752,  754,  756,  757,  766,  800  and  878.)  This 
memorandum  consolidates  and  replaces  those  earlier  transmittals;  it  does  not  include  any  new  or 
different  information. 


I.  Civil  commitments  under  G.L.  c.  123,  §§  7  and  8 

1.  When  are  these  procedures  applicable?  The  procedures  below  apply  only  to  initial  civil 
commitment  proceedings  under  §§  7-8.  These  may  follow  a  court  commitment  under  §  12(e),  often 
after  service  of  a  warrant  of  apprehension.  Alternately,  they  may  follow  an  emergency  admission 
without  court  involvement,  either  involuntarily  under  §  12(a)  or  (b).  or  as  a  "conditional  voluntary" 
admission  under  §§  10-1 1  or  12(c)-(d). 

These  procedures  do  not  apply  to: 

Subsequent  recommitment  hearings  under  G.L.  c.  123,  §§  7-8,  which  may  result  in  a  one- 
year  commitment.  Such  hearings  are  not  subject  to  the  5-day  hearing  deadline.  Instead  they 
are  subject  to  a  14-day  hearing  deadline,  unless  a  delay  is  requested  by  the  respondent  or  his 
or  her  counsel.  G.L.  c.  123,  §  7(c). 
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Hearings  that  arise  in  the  context  of  criminal  cases  under  G.L.  c.  123,  §§  1 5(e)  (aid  in 
sentencing),  16(b)  and  (c)  (defendants  found  incompetent  or  not  guilty  by  reason  of  insanity), 
and  1 8(a)  (mentally  ill  prisoners  and  pretrial  detainees).  Such  hearings  too  are  subject  to  a 
14-day  hearing  deadline.  G.L.  c.  123,  §  7(c). 

•    Alcoholism  and  other  substance  abuse  commitments  under  G.L.  c.  123,  §  35. 

The  chart  appended  to  this  memorandum  summarizes  the  hearing  deadlines  for  each  of  the 
various  types  of  civil  commitment  petitions. 

2.  Each  court  must  designate  a  mental  health  scheduling  coordinator  (and  a  backup)  to 
receive  mental  health  petitions  and  to  coordinate  hearings  and  notices.   When  the  court  receives 
petitions  for  mental  health  commitments,  it  must  act  promptly  to  fulfill  its  statutory  obligation  to 
schedule  timely  hearings  on  those  petitions.  Those  employees  at  each  court  who  receive  such 
commitment  petitions,  schedule  hearings,  and  send  notices  of  the  hearings  are  key  to  that  court's  ability 
to  meet  these  obligations.  Failure  to  perform  these  responsibilities  properly  may  result  in  the  release  of 
persons  who  may  be  mentally  ill  and  dangerous,  but  whose  release  is  required  by  law  if  the  hearings  to 
which  they  are  entitled  are  not  timely  provided. 

Each  court's  First  Justice  is  responsible  for  designating  a  mental  health  scheduling  coordinator 
(and  a  back-up)  to  coordinate  the  process.  If  the  coordinator  and  back-up  are  employees  of  the  Clerk's 
Office,  the  designation  decision  should  be  coordinated  with  the  Clerk-Magistrate.  A  current  list  of  these 
mental  health  scheduling  coordinators  is  available  to  court  personnel  in  the  "Clerks"  section  of  the 
District  Court's  intranet  website.  This  list  is  also  provided  to  the  Department  of  Mental  Health  and  to 
Bridgewater  State  Hospital,  private  mental  health  facilities,  and  the  Committee  for  Public  Counsel 
Services  (CPCS)  Mental  Health  Litigation  Unit  by  Regional  Administrative  Judge  Rosemary  B. 
Minehan,  Chair  of  the  District  Court  Committee  on  Mental  Health  and  Substance  Abuse.  Please  notify 
Faith  L.  Shannon  at  the  Region  1  regional  office  (508-295-9100)  of  any  corrections  or  changes  to  the  list 
of  mental  health  scheduling  coordinators. 

3.  Mental  health  facilities  must  file  a  petition  for  commitment  under  G.L.  c.  123,  §§  7-8 
within  3  days.  A  mental  health  facility  may  hold  a  person  involuntarily  for  a  maximum  of  three 
business  days  before  filing  a  petition  for  initial  commitment  under  G.L.  c.  123,  §§  7-8.  G.L.  c.  123, 
§§  1 1  (voluntary  conditional  admissions),  12(d)  (emergency  admissions),  12  (e)  (court-ordered 
commitments). 

4.  The  court  must  commence  a  hearing  on  an  initial  commitment  petition  under  G.L.  c. 
123,  §§  7-8  within  5  days.  Civil  commitment  hearings  must  be  commenced  within  five  business  days 
from  the  date  of  the  filing  of  the  petition  for  an  initial  commitment  under  G.L.  c.  123,  §§  7-8.  Failure  to 
comply  with  this  time  limit  requires  that  the  respondent  be  discharged,  unless  the  delay  has  been 
requested  by  the  respondent  or  his  or  her  counsel.  Hashimi  v.  Kalil,  388  Mass.  607,  446  N.E.2d  1387 
(1983). 
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As  indicated  above,  the  5-day  iiearing  deadline  applies  only  to  initial  commitment  petitions 
under  §§  7-8.  It  does  not  apply  to  subsequent  recommitment  hearings  under  §§  7-8,  which  may  result  in 
a  one-year  commitment.  Nor  does  it  apply  to  hearings  that  arise  in  the  context  of  criminal  cases  under 
G.L.  c.  123,  §§  15(e),  16(b)  and  (c),  or  18(a).  Both  recommitment  hearings  and  hearings  in  the  context 
of  criminal  matters  are  subject  to  a  14-day  hearing  deadline,  unless  an  extension  is  requested  by  the 
person  or  his  or  her  counsel.  G.L.  c.  123,  §  7(c). 

5.  Procedures  for  scheduling  civil  commitment  hearings.  In  order  to  comply  with  the  5-day 
time  limit,  each  court  must  complete  the  following  steps: 

Receive  the  petition,  usually  by  fax.  The  mental  health  facility  may  file  the  petition  by  fax. 
The  fax  will  be  expressly  directed  to  the  mental  health  scheduling  coordinator  at  the  court.  It 
is  essential  that  an  arrangement  be  in  place  to  notify  the  scheduling  coordinator  of  incoming 
faxed  petitions  immediately  so  that  no  time  is  lost  while  the  petition  remains  in  the  fax  in- 
basket.  It  is  the  responsibility  of  the  scheduling  coordinator  (or  the  back-up  coordinator)  to 
receive  faxed  petitions  and  take  the  required  actions.  Receipt  of  the  fax  at  the  court 
constitutes  "filing"  for  the  purpose  of  beginning  the  5-day  time  limit. 

In  addition  to  the  information  required  to  be  set  forth  on  the  form  "petition  for 
COMMITMENT  PURSUANT  TO  G.L.  c.  123,  §§  7-8,"  mental  health  facilities  have  been  requested 
to  include  two  other  items  of  information  with  the  petition:  (1)  the  name  of  the  attorney,  if 
any,  who  has  been  appointed  to  represent  the  respondent  in  the  civil  commitment  matter,  and 
(2)  the  names  and  addresses  of  any  of  the  respondent's  family  members.  An  attorney  may 
have  been  appointed  at  the  time  of  the  §  12(e)  court  hearing  (if  such  a  hearing  was  held  prior 
to  admission)  or  at  the  time  of  the  emergency  admission  under  §  12(a)  or  (b)  (if  there  was  no 
prior  court  hearing). 

•    Determine  the  5-day  time  limit.  General  Laws  c.  123,  §  7(c)  provides  that  the  5-day  time 
limit  for  commencing  the  hearing  is  determined  in  accordance  with  Mass.  R.  Civ.  P.  6,  which 
excludes  the  day  on  which  the  petition  was  filed  and  any  intervening  Saturday,  Sunday  and 
legal  holiday.  If  the  fifth  day  is  a  Saturday,  Sunday  or  legal  holiday,  it  too  is  excluded  from 
the  computation;  the  next  business  day  is  then  considered  the  fifth  day. 

Select  a  hearing  date.  The  first  responsibility  of  the  scheduling  coordinator  receiving  the 
faxed  petition  is  to  determine  the  hearing  date.  There  is  a  2-day  minimum  period  that  must 
be  allowed  between  the  filing  of  a  commitment  petition  and  the  hearing  date  in  order  to 
permit  counsel  for  the  respondent  to  prepare  for  the  hearing.  G.L.  c.  123,  §  5. 


These  time  requirements  are  reflected  in  the  following  chart: 
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TIME  LIMITS  FOR  3-DAY  PETITIONS  AND  5-DAY  CIVIL  COMMITMENT  HEARINGS 

Involiinlarily 
hospitalized  on 

Petition  must  be  filed 
no  later  than 

Earliest  date  when 
hearing  can  be  scheduled 
(if  filed  on  date  in  column  2) 

Latest  date  when 
hearing  can  be  scheduled 
(if filed  on  date  in  column  2) 

Monday  (Week  1 ) 

Thursday  (Week  1) 

Tuesday  (Week  2) 

Thursday  (Week  2) 

Tuesday  (Week  1) 

Friday  (Week  1) 

Wednesday  (Week  2) 

Friday  (Week  2) 

Wednesday  (Week  1) 

Monday  (Week  2) 

Thursday  (Week  2) 

Monday  (Week  3) 

Thursday  (Week  1) 

Tuesday  (Week  2) 

Friday  (Week  2) 

'I'uesday  (Week  3 ) 

Friday  (Week  1) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

Saturday  (Week  1 ) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

Sunday  (Week  1 ) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

A  court  may  fulfill  both  the  2-day  minimum  period  and  the  5-day  maximum  period  by 
scheduling  these  hearings  on  the  same  two  days  of  each  week.  Any  of  the  following  five 
combinations  of  days  will  satisfy  both  statutory  requirements: 


POTENTIAL  COURT  SCHEDULES  FOR  5-DAY  CIVIL  COMMITMENT  HEARINGS 

Hearings  held  on 

Petitions  to  be  heard 

Monday  & 
Wednesday 

•  on  Mondays,  court  may  hear  petitions  filed  on  Monday,  Tuesday  or  Wednesday  of  prior  week 

•  on  Wednesdays,  court  may  hear  petitions  filed  on  Wednesday,  Thursday  or  Friday  of  prior  week 

Monday  & 
Thursday 

•  on  Mondays,  court  may  hear  petitions  filed  on  Monday,  Tuesday  or  Wednesday  of  prior  week 

•  on  Thursdays,  court  may  hear  petitions  filed  on  Thursday  or  Friday  of  prior  week,  or  Monday  of 
this  week 

Tuesday  & 
Friday 

•  on  Tuesdays,  court  may  hear  petitions  filed  on  Tuesday,  Wednesday  or  Thursday  of  prior  week 

•  on  Fridays,  court  may  hear  petitions  filed  on  Friday  of  prior  week,  or  Monday  or  Tuesday  of  this 
week 

Tuesday  & 
Thursday 

•  on  Tuesdays,  court  may  hear  petitions  filed  on  Tuesday,  Wednesday  or  Thursday  of  last  week 

•  on  Thursdays,  court  may  hear  petitions  filed  on  Thursday  or  Friday  of  prior  week,  or  Monday  of 
this  week 

Wednesday  & 
Friday 

•  on  Wednesdays,  court  may  hear  petitions  filed  on  Wednesday,  Thursday  or  Friday  of  prior  week 

•  on  Fridays,  court  may  hear  petitions  filed  on  Friday  of  prior  week,  or  Monday  or  fuesday  of  this 
week 

As  indicated  above,  the  5-day  hearing  deadline  applies  only  to  initial  §§  7-8  commitment 
petitions.  It  does  not  apply  to  subsequent  recommitment  hearings,  nor  to  hearings  that  arise 
in  the  context  of  a  criminal  case,  which  are  subject  to  a  14-day  hearing  deadline. 


The  selection  of  a  hearing  date  is  dependent  on  when  a  judge  will  be  available  in  that  court 
for  such  hearings.  Scheduling  coordinators  should  consult  with  their  court's  First  Justice, 
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who  should  in  turn  determine  with  the  Regional  Administrative  Judge  how  much  judge-time 
will  be  available  for  these  hearings  on  particular  dates. 

Determine  the  location  of  the  hearing.  Hearings  under  §§  7-8  are  normally  held  at  the 
petitioning  mental  health  facility.  With  the  approval  of  the  Regional  Administrative  Judge, 
hearings  may  be  held  at  the  court  when  circumstances  require.  First  Justices  should 
communicate  with  their  Regional  Administrative  Judge  on  this  issue  as  the  need  may  arise. 

•  Prepare  the  Notice  of  Hearing.  After  determining  the  date  and  place  of  the  hearing,  the 
scheduling  coordinator  must  prepare  a  "notice  of  hearing  on  pi:tition(s)  for  mental 
HEALTH  COMMITMENT  and/or  MEDICAL  TREATMENT."  An  interactive  version  of  this  notice 
is  available  to  court  personnel  on  the  District  Court  intranet  website.  The  notice  should 
indicate  the  docket  number  and  case  caption  (using  the  respondent's  name),  the  petitioner's 
name,  the  name  of  respondent's  counsel  (if  one  has  already  been  appointed;  this  should 
appear  on  the  information  received  from  the  facility),  and  the  scheduled  hearing  date,  time 
and  location.  The  notice  may  be  signed  with  a  facsimile  signature  of  the  Clerk-Magistrate  or 
an  assistant  clerk.  G.L.  c.  2 1 8,  §  1 4;  G.L.  c.  22 1 ,  §  17.  Use  only  this  Notice  of  Hearing  form 
for  scheduling  the  hearing.  Do  not  use  any  other  form  for  this  notice. 

Do  not  use  this  Notice  of  Hearing  form  to  schedule  "reviews."  If  the  court  schedules  a 
subsequent  "judicial  review"  of  an  already-ordered  commitment,  another  form  of  notice 
should  be  used,  not  the  Notice  of  Hearing  form. 

•  Issue  the  Notice  of  Hearing.  When  the  Notice  of  Hearing  form  has  been  filled  out,  the 
scheduling  coordinator  must  immediately  send  copies  to: 

■  the  respondent; 

■  counsel  who  has  previously  been  appointed  to  represent  the  respondent  on  this 
petition,  if  any; 

■  the  Director  of  the  petitioning  mental  health  facility; 

■  the  Director  of  the  CPCS  Mental  Health  Litigation  Unit  (whether  or  not  the 
respondent  has  previously-appointed  counsel);  and 

■  the  respondent's  nearest  relative  or  guardian  (if  such  information  has  been  received 
from  the  facility). 

The  notice  to  CPCS  and,  if  possible,  to  the  petitioning  facility  must  be  sent  by  fax.  Include  a 
copy  of  the  commitment  petition  with  the  copy  faxed  to  CPCS.  This  is  the  most  effective 
way  to  ensure  that  the  respondent's  counsel  receives  a  copy  of  the  petition  as  soon  as 
possible. 


i 
i 
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If  the  commitment  petition  arises  in  the  context  of  a  pending  criminal  case  (and  therefore 
involves  a  14-day  limit  for  the  hearing  date),  a  copy  of  the  Notice  of  Hearing  should  also  be 
sent  to  the  respondent's  criminal  defense  attorney  and  to  the  District  Attorney  involved,  if 
that  information  is  known. 

Complete  and  fax  the  notice  as  soon  as  possible  on  the  same  day  the  petition  is  received. 
Do  not  wait  until  the  end  of  the  day  to  fax  the  Notice  of  Hearing.  Send  the  notice  out  as 
soon  as  the  hearing  date  is  assigned.  Waiting  until  the  end  of  the  day  is  unfair  and 
unworkable  for  CPCS  personnel,  because  they  have  to  make  the  individual  attorney 
assignments  as  soon  as  possible,  and  they  receive  many  such  notices  daily.  If  the  notices  are 
not  faxed  until  the  end  of  the  day,  CPCS  staff  must  work  into  the  evening  to  avoid  losing  a 
day  in  notifying  counsel. 

Scheduling  coordinators  must  regard  this  responsibility  as  a  priority.  Back-up 
coordinators  must  also  act  on  petitions  promptly  on  any  day  that  the  regular  scheduling 
coordinator  is  not  at  work.  Delay  in  completing  the  notice  form  and  sending  it  out  can  have 
serious  legal  consequences,  including  mandatory  discharge  of  the  respondent. 

•    CPCS  will  then  appoint  and  notify  counsel.  When  the  CPCS  Mental  Health  Litigation  Unit 
receives  its  copy  of  the  Notice  of  Hearing  by  fax,  it  will  then  appoint  and  notify  counsel  for 
the  respondent,  in  accordance  with  G.L.  c.  21 1 D,  §  6(b).  As  noted  above,  where  counsel  has 
previously  been  appointed  to  represent  the  respondent  on  this  petition  (e.g.,  at  the  time  of 
admission  or  at  a  previous  §  12[e]  hearing),  the  previously-appointed  attorney  should  be  sent 
a  copy  of  the  Notice  of  Hearing,  and  an  additional  copy  should  be  faxed  to  CPCS. 

When  hearings  are  cancelled  or  postponed.  The  scheduling  coordinator  is  responsible  for 
adjusting  the  schedule  when  notified  by  the  facility  that  a  petition  has  been  withdrawn  or 
when  the  respondent  requests  a  continuance  of  the  hearing  date. 

Transmit  case  files  and  hearing  list  on  the  hearing  date.  When  hearings  are  held  at  the 
petitioning  facility,  the  scheduling  coordinator's  final  task  is  to  ensure  that  the  case  files  and 
hearing  list  are  available  for  transportation  to  the  facility  on  the  day  of  the  hearing.  This  will 
require  coordination  with  the  person  responsible  for  bringing  them  to  the  facility  on  the 
hearing  date. 

When  hearings  are  conducted  at  the  courthouse,  the  scheduling  coordinator  should  ensure 
that  the  appropriate  person  in  the  clerk's  office  has  the  case  files  and  hearing  list  in  advance 
of  that  court  session. 
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II.  Emergency  hearings  under  G.L.  c.  123,  §  12(b) 

1 .  What  is  an  emergency  hearing?  Any  person  who  has  been  involuntarily  admitted  to  a 
mental  health  facility  by  a  physician  under  G.L.  c.  123,  §  12(b),  and  thus  without  prior  court 
authorization,  may  request  a  prompt  "emergency  hearing"  to  determine  whether  his  or  her  admission 
resulted  from  an  "abuse  or  misuse"  of  the  provisions  of  §  12(b). 

In  pertinent  part,  G.L.  c.  123,  §  12(b)  provides: 

"Any  person  admitted  [involuntarily]  under  the  provisions  of  this  subsection,  who  has  reason  to  believe 
thai  such  admission  is  the  result  of  an  abuse  or  misuse  of  the  provisions  of  this  subsection,  may  request,  or 
request  through  counsel  an  emergency  hearing  in  the  district  court  in  whose  jurisdiction  the  facility  is  located, 
and  unless  a  delay  is  requested  by  the  person  or  through  counsel,  the  district  court  shall  hold  such  hearing  on 
the  day  the  request  is  filed  with  the  court  or  not  later  than  the  next  business  day"  (emphasis  added). 

2.  Nature  of  emergency  hearings.  There  are  several  important  features  of  this  statute: 

Limited  to  §  12(b)  admission  provisions.  The  emergency  hearing  is  limited  to  the  admission 
provisions  in  subsection  (b)  of  G.L.  c.  123,  §  12.  Thus,  any  allegations  concerning  the 
manner  in  which  the  person  was  restrained,  which  is  governed  by  §  12(a),  are  not  within  the 
scope  of  the  emergency  hearing. 

•  Focus  on  "abuse  or  misuse"  of  admission  provisions.  The  focus  of  an  emergency  hearing 
is  not  on  whether  the  admitting  mental  health  professional  made  the  "right"  decision,  but  on 
whether  the  patient's  admission  resulted  from  an  "abuse  or  misuse  "  of  the  provisions  of 
§  12(b).  Often  the  hearing  will  turn  on  whether  there  was  a  breach  of  the  statutory  procedural 
requirements.  The  hearing  does  not  involve  the  issue  of  probable  cause  unless  the  patient's 
claim  is  that  the  "abuse  or  misuse"  of  §  12(b)  was  that  there  was  no  reasonable  basis  for  the 
admission  decision. 

Initiated  at  patient's  request.  The  burden  is  on  the  patient  to  request  (or  to  have  counsel,  if 
any,  request)  an  emergency  hearing. 

Location  of  hearing.  The  emergency  hearing  must  be  held  in  the  district  court  in  whose 
jurisdiction  the  facility  is  located  and  it  must  be  held  on  the  day  the  hearing  is  requested  or 
not  later  than  the  next  business  day.  The  hearing  may  also  be  held  at  the  facility.  G.L.  c. 
123,  §5. 

3.  Procedures  for  emergency  hearings.  The  following  procedures  for  emergency  hearings  are 
recommended  by  the  District  Court  Committee  on  Mental  Health  and  Substance  Abuse,  and  1  request 
that  you  adhere  to  them. 
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Patient's  request  for  emergency  hearing.  A  request  for  an  emergency  hearing  under  G.L.  c. 
123,  §  12(b)  shall  be  made  on  the  "REQUEST  FOR  EMERGENCY  HEARING  AFTER  INVOLUNTARY 
ADMISSION  TO  MENTAL  HEALTH  FACILITY  (GT..  c.  123,  §  12[b])"  form,  which  is  available  to 
court  personnel  on  the  District  Court  intranet  website.  The  completed  request  form  should 
be  filed  by  the  patient  or  his  or  her  attorney,  if  any,  by  fax  or  delivery  to  the  District  Court  in 
whose  jurisdiction  the  facility  is  located.  The  request  shall  (1)  indicate  the  provision(s)  of 
G.L.  c.  123,  §  12(b)  alleged  to  have  been  abused  or  misused,  and  (2)  set  forth  the  patient's 
reason  to  believe  that  the  admission  resulted  from  the  abuse  or  misuse  of  such  provision(s). 

Evidence  submitted  by  the  facility.  At  the  time  of  the  filing  of  the  request,  a  copy  thereof 
shall  be  provided  to  the  appropriate  person  at  the  admitting  facility.  The  facility  shall 
forthwith  file  with  the  court,  by  fax  or  delivery,  a  copy  of  the  application  for  hospitalization, 
a  copy  of  the  admitting  physician's  admission  notes  indicating  the  grounds  for  the  admission 
decision  and  the  time  that  the  psychiatric  examination  was  conducted,  and  an  affidavit, 
signed  under  the  pains  and  penalties  of  perjury,  supporting  any  factual  response  to  the 
allegations  made  by  the  patient  in  the  request. 

Court's  ruling  on  the  request  for  emergency  hearing.  A  judge  shall  review  the  patient's 
request  and  the  facility's  documents  forthwith  upon  their  receipt. 

■  Specific  §  12(b)  procedural  errors  alleged:  A  request  for  hearing  based  solely  on 
allegations  of  specific  procedural  errors  (items  1-4  on  the  request  form)  may  be 
denied  if  the  court  determines  that  any  factual  allegations  set  forth  by  the  patient  have 
been  rebutted  by  information  provided  by  the  facility. 

■  Other  abuse  or  misuse  of  §  12(b)  alleged:  A  request  for  hearing  based  solely  on 
other  allegations  (item  5  on  the  request  form)  may  be  denied  if  the  court  determines 
that  the  patient's  written  allegations,  even  if  sustained,  are  not  a  sufficient  reason  to 
believe  that  the  admission  decision  resulted  from  some  other  abuse  or  misuse  of  the 
provisions  of  §  12(b). 

■  Otherwise,  the  court  shall  allow  the  request  for  hearing,  schedule  a  hearing  and 
forthwith  notify  the  parties. 

Time  and  place  of  hearing.  An  emergency  hearing  must  be  conducted  on  the  day  the 
request  is  filed,  if  possible,  or  on  the  next  business  day.  Unless  the  court  orders  otherwise, 
the  hearing  will  be  conducted  at  the  court,  and  the  patient  must  be  transported  thereto  by  the 
facility  unless  he  or  she  waives  the  right  to  be  present.  The  hearing  may  be  conducted  at  the 
facility  if  the  court  is  able  to  do  so. 

•    Issue  for  decision.  The  issue  to  be  decided  at  the  emergency  hearing  is  whether  the  patient's 
admission  to  the  facility  was  the  result  of  abuse  or  misuse  of  one  or  more  of  the  provisions  of 
G.L.  c.  123,  §  12(b).  The  court's  determination  of  this  issue  must  be  based  on  such  evidence 
as  the  court  deems  proper,  including  testimony  by  or  on  behalf  of  the  patient,  and  the  records 
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submitted  by  the  facility.  In  appropriate  circumstances  the  court  may  require  the  attendance 
and  testimony  of  the  admitting  physician  or  other  personnel  of  the  facility. 

An  assertion  of  abuse  or  misuse  of  one  or  more  of  the  provisions  of  G.L.  c.  123,  §  12(b)  is 
based  either  on  an  allegation  that  a  required  procedural  step  was  not  taken,  or  on  an  alleged 
deficiency  in  the  admission  decision  itself: 

■  Alleged  omission  of  required  procedural  step.  Allegations  that  a  required  procedural 
step  was  not  taken  (items  1  -4  on  the  Request  for  Emergency  Hearing  form)  present 
straightforward  questions  of  whether  the  hospital  did  or  did  not  take  specific  actions 
required  by  law.  Since  these  are  simple  factual  allegations,  the  patient  is  not  required 
to  state  an  explanation  on  the  form  in  order  to  have  a  hearing.  On  the  other  hand, 
evidence  in  the  records  submitted  by  the  facility  may  provide  a  basis  for  a  finding  on 
these  issues  without  the  necessity  of  a  hearing.  If  a  hearing  is  held  and  the  court  finds 
that  a  required  act  was  not  taken,  the  court  must  then  determine  whether  that  failure  is 
sufficiently  serious  to  constitute  an  "abuse  or  misuse"  of  the  provision  at  issue. 

■  Alleged  deficiency  in  the  admission  decision  itself.  An  allegation  that  the  physician's 
admission  decision  was  itself  an  "abuse  or  misuse"  (item  5  on  the  Request  for 
Emergency  Hearing  form)  is  different.  Such  a  claim  is  not  based  on  an  asserted 
procedural  omission,  but  rather  questions  the  admitting  physician's  clinical  judgment 
and  application  of  the  legal  standard.  Accordingly,  the  recommended  procedure 
requires  the  patient  to  explain  his  or  her  reasons  for  believing  that  such  an  abuse  or 
misuse  has  occurred  in  order  to  obtain  a  hearing.  If  a  hearing  is  held,  such  abuse  or 
misuse  should  be  found  only  if  the  court  determines  that,  on  all  the  evidence 
presented,  there  was  no  reasonable  basis  for  the  admission  decision,  consistent  with 
the  legal  test  in  §  12(b).  This  approach  avoids  having  the  emergency  hearing  become 
an  appeal  or  de  novo  review  of  that  decision.  If  the  hospital  seeks  commitment  under 
§§  7-8,  a  full  adversarial  hearing  on  these  clinical  issues,  requiring  the  facility  to 
provide  proof  beyond  a  reasonable  doubt,  will  be  available  to  the  patient  in 
approximately  five  days. 

Results  of  the  hearing.  If  the  court  finds  that  the  admission  resulted  from  abuse  or  misuse  of 
one  or  more  of  the  provisions  of  §  12(b),  as  alleged  in  the  hearing  request,  the  court  should 
order  the  patient  discharged  forthwith.  If  the  court  does  not  so  find,  the  patient  will  remain 
in  the  custody  of  the  admitting  facility  for  further  proceedings,  in  accordance  with  applicable 
law. 

If  the  court  sustains  the  patient's  allegations  in  the  emergency  hearing,  it  appears  that  nothing 
would  prevent  the  patient  again  being  admitted  under  §  12(a)  or  (b),  with  the  new  admission 
process  conducted  in  such  a  way  as  to  cure  whatever  "abuse  or  misuse"  had  occurred  during 
the  earlier  admission. 


HEARING  DEADLINES  FOR  CIVIL  COMMITMENT  PETITIONS 

(G.L.  c.  123,  §  7[cJ) 

77?/^  chart  summarizes  tlie  hearing  deadlines  for  each  of  the  various  types  of  civil  commitment  petitions. 

Section  of 
G.L.  c.  123 

Type  of  Comm  itment 

Hearing  Deadline 
after  filing  of  petition 

§§  7-8 

First  (6  month)  Petition  for  Civil  Commitment 

WITHIN  5  DAYS 

Subsequent  ( 1  year)  Petition  tor  Civil  Commitment 

Within  14  days 

Petition  for  Authorization  to  Treat  Patient 
with  Antipsychotic  Medication 

•  If  coupled  with  commitment 
petition  under      7-8,  15,  16  or 
18,  same  as  commitment  hearing 

•  Otherwise  within  14  days 

§  11 

Petition  for  Civil  Commitment  under     7  &  8  after 
"conditional  voluntary"  admission  under  §  10-11 

WITHIN  5  DAYS 

§  12(b) 

Emergency  Petition  by  hospitalized  person  "who  has  reason  to 
believe  that  such  admission  is  the  result  of  an  abuse  or  misuse" 
of  a  3-day  admission  under  §  12(b)  by  a  facility's  designated 
physician 

"On  the  day  the  request  is  filed  with 
the  court  or  not  later  than  the  next 
business  day" 

§  12(d) 

Petition  for  Civil  Commitment  under  §§  7  &  8  after: 

•  3-day  admission  under  §  12(a)-(b),  or 

•  3-day  commitment  under  §  12(e) 

WITHIN  5  DAYS 

§  12(e) 

Request  for  Warrant  of  Apprehension 

Heard  immediately  when  applicant  is 
before  court 

Petition  for  3-Day  Civil  Commitment 

Heard  immediately  when  respondent 
is  before  court  and  examined 

§  15(e) 

Petition  for  Civil  Commitment  of  Prisoner 
after  Aid-in-Sentencing  Examination 

Within  14  days 

§  16(b) 

First  Petition  for  Civil  Commitment  of  Criminal  Defendant 
found  Incompetent  or  Not  Guilty  by  Reason  of  Insanity 

Within  14  days 

§  16(c) 

Subsequent  Petition  for  Civil  Commitment  of  Criminal  Defendant 
found  Incompetent  or  Not  Guilty  by  Reason  of  Insanity 

Within  14  days 

§  18(a) 

Initial  Petition  for  Civil  Commitment  of  Prisoner 
or  Pretrial  Detainee 

Within  14  days 

Subsequent  Petition  for  Civil  Commitment  of  Prisoner 
or  Pretrial  Detainee 

Within  14  days 

§  35 

Commitment  of  Alcoholic  or  Substance  Abuser 

Heard  immediately  when  respondent 
is  before  court  and  examined 

Chapter  123:  Section  8A  [There  is  no  c.  123,  §8A] 


i 
i 
i 
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CH.  123,  S.  8B 


Chapter  123:  Section  8B  Treatment  of  committed  persons  with  antipsychotic 
medication;  petition;  notice;  hearing;  guardian 

Section  8B.  (a)  With  respect  to  any  patient  who  is  the  subject  of  a  petition  for  a  commitment 
or  an  orderof  a  commitment  for  care  and  treatment  under  the  provisions  of  sections  seven, 
eight,  fifteen,  sixteen  or  eighteen,  the  superintendent  of  a  facility  or  medical  director  of  the 
Bridgewater  state  hospital  may  further  petition  the  district  court  or  the  division  of  the 
juvenile  court  department  in  whose  jurisdiction  the  facility  is  located  (i)  to  adjudicate  the 
patient  incapable  of  making  informed  decisions  about  proposed  medical  treatment,  (ii)  to 
authorize,  by  an  adjudication  of  substituted  judgment,  treatment  with  antipsychotic 
medications,  and  (iii)  to  authorize  according  to  the  applicable  legal  standards  such  other 
medical  treatment  as  may  be  necessary  for  the  treatment  of  mental  illness. 

(b)  A  petition  filed  under  this  section  shall  be  separate  from  any  pending  petition  for 
commitment  and  shall  not  be  heard  or  otherwise  considered  by  the  court  unless  the  court 
has  first  issued  an  order  of  commitment  on  the  pending  petition  for  commitment. 

(c)  Whenever  a  court  receives  a  petition  filed  under  the  provisions  of  this  section,  such 
court  shall  notify  the  person,  and  his  nearest  relative  or  guardian  of  the  receipt  of  such 
petition  and  of  the  date  a  hearing  on  such  petition  is  to  be  held.  The  hearing  shall  be 
commenced  within  fourteen  days  of  the  filing  of  the  petition  unless  a  delay  is  requested  by 
the  person  or  his  counsel,  provided  that  the  commencement  of  such  hearing  shall  not  be 
delayed  beyond  the  date  of  the  hearing  on  the  commitment  petition  if  the  petition  was  filed 
concurrently  with  a  petition  for  commitment. 

(d)  After  a  hearing  on  the  petition  regarding  antipsychotic  medication  treatment  the  court 
shall  not  authorize  medical  treatment  unless  it  (i)  specifically  finds  that  the  person  is 
incapable  of  making  informed  decisions  concerning  the  proposed  medical  treatment,  (ii) 
upon  application  of  the  legal  substituted  judgment  standard,  specifically  finds  that  the 
patient  would  accept  such  treatment  if  competent,  and  (iii)  specifically  approves  and 
authorizes  a  written  substituted  judgment  treatment  plan.  The  court  may  base  its  findings 
exclusively  upon  affidavits  and  other  documentary  evidence  if  it  (i)  determines,  after  careful 
inquiry  and  upon  representations  of  counsel,  that  there  are  not  contested  issues  of  fact  and 
(ii)  includes  in  its  findings  the  reasons  that  oral  testimony  was  not  required. 

(e)  The  court  may  delegate  to  a  guardian  who  has  been  duly  appointed  by  a  court  of 
competent  jurisdiction  the  authority  to  monitor  the  antipsychotic  medication  treatment 
process  to  ensure  that  an  antipsychotic  medication  treatment  plan  is  followed,  provided 
such  a  guardian  is  readily  available  for  such  purpose.  Approval  of  a  treatment  plan  shall 
not  be  withheld,  however,  because  such  a  guardian  is  not  available  to  perform  such 
monitoring.  In  such  circumstances,  the  court  shall  monitor  the  treatment  process  to  ensure 
that  the  treatment  plan  is  followed. 

(f)  Any  authorization  for  treatment  that  is  ordered  pursuant  to  the  provisions  of  this  section 
shall  expire  at  the  same  time  as  the  expiration  of  the  order  of  commitment  that  was  in  effect 
when  the  authorization  for  treatment  was  ordered;  provided  that  subsequent  authorizations 
may  be  ordered  and  any  party  may  at  any  time  petition  the  court  for  modification  of  a 


medical  treatment  authorization  that  has  been  ordered  pursuant  to  the  standards  and 
procedures  established  in  this  section. 

(g)  An  adjudication  of  competency  or  incompetency  with  respect  to  treatment  for  mental 
illness  by  a  court  pursuant  to  this  section  shall  be  binding  upon  the  juvenile  court 
department  in  any  subsequent  guardianship  proceedings  only  with  respect  to  matters  which 
were  the  subject  of  the  district  court  or  juvenile  court  department  adjudication. 

(h)  Any  privilege  established  by  section  one  hundred  and  thirty-five  of  chapter  one  hundred 
and  twelve  or  by  section  twenty  B  of  chapter  two  hundred  and  thirty-three,  relating  to 
confidential  communications,  shall  not  prohibit  the  filing  of  reports  or  affidavits,  or  the  giving 
of  testimony,  pursuant  to  this  section,  for  the  purpose  of  obtaining  treatment  of  a  patient, 
provided  that  such  patient  has  been  informed  prior  to  making  such  communications  that 
they  may  be  used  for  such  purpose  and  has  waived  the  privilege. 


Commentary 


Outline  of  G.L.  c.  123,  §8B 

A  petition  filed  under  this  section  shall  not  be  heard  or  otherwise  considered  by  the 
courtu  niess  the  court  has  first  issued  an  order  of  commitment  pursuant  to  G.L.  c. 
123,  §§7&  8. 

I.   Specific  Findings  Required 

In  order  to  authonze  medical  treatment  under  G.L.  c.  123,  §8B,  the  court  must  make 
the  following  findings: 

A.  Incompetency: 

The  Court  must  find  that  the  patient  is  incompetent  to  make  informed  decisions 
concerning  the  proposed  medical  treatment  for  mental  illness. 

B  Substituted  Judgment: 

The  Court  must  find  that  the  patient,  if  competent,  would  accept  such  treatment. 
In  making  its  decision,  the  Court  should  consider  the  following  factors: 


1.  Patient's  expressed  preferences  regarding  treatment 

2.  Patient's  religious  convictions 

3.  Impact  of  decision  on  patient's  relationship  with  his  or  her  family 

4.  Possibility  of  adverse  side  effects 

5.  Prognosis  with  treatment 

6.  Prognosis  without  treatment 

7.  Other  relevant  factors 


In  both  the  incompetency  and  substituted  judgment  findings  the  applicable  burden  of 
proof  is  a  heightened  preponderance  of  the  evidence. 

Notes: 

Treatment  plan  expires  when  commitment  order  expires  and  any  party  may  petition 
for  modification  of  plan  at  any  time.  G.L.  c.  123,  §8B(f). 

Hearing  must  commence  within  14  days  of  filing  or  on  date  of  commencement  of 
commitment  hearing  if  both  petitions  filed  together.  G.L.  c.  123,  §8B(c) 

Standard  of  proof  is  heightened  preponderance  of  the  evidence,  i.e., 
preponderance  of  evidence  and  specific  written  findings  on  the  patient's  decision- 
making ability  and  the  substituted  judgment  factors.  Guardianship  of  Roe,  383 
Mass.  415  (1981);Gi7  ardianship  of  Doe,  411  Mass.  512  (1992). 


Relevant  Cases 


Sell  V.  United  States,  539  U.S.  166  (2003)  It  is  constitutionally  permissible,  in  limited 
circumstances,  for  the  Government  to  administer  antipsychotic  drugs  involuntarily  to  a 
criminal  defendant  for  the  purpose  of  rendering  him  competent  to  stand  trial.  A  court 
must  find  that  the  government  has  an  important  interest  in  pursuing  the  case  against  the 
individual,  that  forcing  the  defendant  to  take  the  medication  will  significantly  further  that 
interest,  that  the  administration  of  the  drug  is  necessary  to  furthering  those  interests  and 
that  the  forced  medication  is  medically  appropriate. 

Click  here  for  full  case  (takes  you  to  complete  bound  volume  on  US  Supreme  Court 
website):  http://www.supremecourtus.qov/opinions/boundvolumes/539bv.pdt 

Commonwealth  v.  Gurney,  413  Mass.  97  (1992)  Defendant  is  entitled  to  present 
evidence  to  a  jury  that  his  behavioral  condition  at  the  time  of  trial  is  being  controlled  by 
medication. 

Click  here  for  full  case:  http://masscases.com/cases/sic/413/413mass97.html 

Guardianship  of  Jane  Doe,  411  Mass.  512  (1992)  In  authorizing  treatment  under  the 
substituted  judgment  standard,  the  applicable  standard  of  proof  is  preponderance  of  the 
evidence.  In  applying  this  standard  of  proof  the  court  must  give  'extra  measure  of 
evidentiary  protection',  and  must  enter  specific  written  findings  on  the  patient's  ability  to 
make  decisions  and  the  substituted  judgment  factors. 

Click  here  for  full  case:  http://masscases.com/cases/sic/41 1/41 1mass512.html 

Guardianship  of  Pamela,  401  Mass.  856  (1988)  Prior  determination  of  a  person's 
incompetency  to  make  treatment  decisions  does  not  relieve  the  court  "from  requiring 
evidence  relative  to  the  present  mental  illness  of  the  proposed  ward,  for  purposes  of 
substituted]  judgment  for  medical  treatment  decision."  (emphasis  added). 

Click  here  for  full  case:  http://masscases.com/cases/sic/4Q1/4Q1mass856.htmi 

Guardianship  of  Linda,  401  Mass.  783  (1988)  Judge  may  not  issue  a  prospective 
order  for  forced  medication  to  a  patient  who  is  currently  willing  to  take  her  antipsychotic 
medications,  but  may  at  some  future  point  in  time  refuse  to  take  them.  Court  should 
consider  changed  circumstances. 

Click  here  for  full  case:  http://masscases.com/cases/sic/401/401mass783.html 

Commonwealth  v.  Louraine,  390  Mass.  28  (1983)  Defendant  has  the  right  to  present 
himself  to  the  jury  in  an  unmedicated  state. 

Click  here  for  full  case:  http://masscases.com/cases/sic/390/390mass28.html 

Rogers  v.  Commissioner  of  Dept.  of  Mental  Health,  390  Mass.  489  (1983) 

Substituted  judgment  determination  to  administer  antipsychotic  medication  can  only  be 


made  by  a  court.  The  court  must  approve  and  monitor  a  specific  written  treatment  plan, 
and  such  orders  must  have  an  expiration  date  and  be  periodically  reviewed  by  the  court. 

Click  here  for  full  case:  http://masscases.com/cases/sic/390/39Qmass489.ntml 

Guardianship  of  Richard  Roe,  383  Mass.  415  (1981)  Consideration  of  factors  for  a 
determination  of  substituted  judgment. 

Click  here  for  full  case:  http://masscases.com/cases/sic-^383/383mass4l  5.html 

Superintendent  of  Belchertown  State  School  v.  Saikewicz,  373  Mass.  728  (1977)  In 

substituted  judgment  cases,  the  interests  of  th  individual  in  denying  treatment  must  be 
weighed  against  the  interests  of  the  State  in  providing  such  treatment. 

Click  here  for  full  case:  http://masscases.com/cases/sic/373/373mass728.htmi 


II 


NOTICE  OF  HEARING 

ON  PETITION(S)  FOR  MENTAL  HEALTH  COMMITMENT 
AND/OR  MEDICAL  TREATMENT 

DOCKET  NO 

Trial  Court  of  Massachusetts 

•■  t  ^  >■ 

District  Court  Department       \  : 

District  Court 

NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

PETITIONER'S  NAME 

PETITIONER'S  TITLE 

NAME  &  ADDRESS  OF  PETITIONING  FACILITY 

TO  THE  PETITIONER,  THE  RESPONDENT,  AND  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES: 

You  are  hereby  notified  tliat,  as  indicated  below, 

1.    Da  petition  for  involuntary  commitment  has  been  filed  by  the  petitioner  for  the  commitment  of  the 
respondent  to  the  petitioning  facility  for  a  period  of     □  six  months     O  one  year 
pursuant  to  G.L.  c.  123,    □  §§  7  and  8       □§  15(e)      □§  16(b)      □§  16(c)       □§  18(a). 


2.    □  A  PETITION  FOR  AUTHORIZATION  TO  ADMINISTER  MEDICAL  TREATMENT  for  mental  illness  to  respondent  has 
been  filed  under  G.L.  c.  123,  §  8B  by  the  petitioner  named  above. 

Note  that  a  petition  under  G.L.  c.  123,  §  8B  may  be  considered  only  if  there  has  first  been  an  order  of  commitment. 


3. A    HEARING  on  the  petition(s)  listed  above  will  be  held: 

O  at  this  court      □  at  the  facility  listed  above     on    at   

DATE  TIME 


INSTRUCTIONS  TO  CLERK-MAGISTRATE 

1 .  immediately  upon  the  filing  of  the  petition(s)  listed  above,  a  copy  of  this  notice  must  be  completed  and  sent  to  the  petitioner  and  the 
respondent.  In  addition,  even  if  counsel  has  been  previously  appointed,  a  copy  of  this  notice  must  be  sent  immediately  by  fax  in  every 
case  to; 

Mental  Health  Litigation  Unit 
Committee  for  Public  Counsel  Services 
21  McGrath  Highway 
Somerville,  MA  02143 
Fax  number:  617/863-5185 

2.  A  copy  of  this  notice  must  also  be  sent  immediately  to  the  respondent's  nearest  relative  or  guardian  (if  known). 

3.  If  it  is  indicated  above  that  a  hearing  has  been  scheduled  under  G.L.  c.  123,  §§  15(e),  16(b),  16(c)  or  18(a),  copies  of  this  notice  must 
also  be  sent  to  the  criminal  defense  attorney  and  to  the  District  Attorney  in  the  underlying  criminal  case. 


(rev  08/09) 


Competency  and  Substituted  Judgment  Worksheet 


INTHE  MATTER  OF   DOCKET  NO.  

COMPETENCY 

(1 )  The  person  was  committed  to  under  the  provisions  of  G.L.  c.  1 23, 

§  ,  on  ,  20  . 

(2)  The  person  is  suffering  from  a  mental  illness  

(3)  The  person  [  ]  lacks  [  ]  does  not  lack  insight  into  his/her  mental  illness.  


(4)  [   ]  Antipsychotic  medication  [   ]  other  treatment  is 

indicated  for  treatment  of  the  person's  mental  illness. 

(5)  The  person  [  ]  has  [  ]  has  not  been  informed  of  the  risks  and  benefits  of  the  proposed 
treatment. 

(6)  [    ]  Due  to  his/her  mental  illness,  the  person  is  not  capable  of  understanding  said  risk  and 
benefits  of  the  treatment. 

[  ]  Despite  his/her  mental  illness,  the  person  is  capable  of  understanding  said  risk  and 
benefits  of  the  treatment. 


(7)     The  person  is  [    ]  capable  [    ]  incapable  of  understanding  or  processing  the  information 
necessary  to  give  informed  consent  to  any  treatment  decisions.  


(8)     The  person  [    ]  does  [    ]  does  not  understand  or  appreciate  the  consequences  of  his/her 
refusal  to  accept  the  proposed  treatment.  


CONCLUSION 

[  ]  The  person  is  incompetent  to  make  informed  decisions  concerning  the  proposed  treatment. 
[   ]  The  person  is  competent  to  make  informed  decisions  concerning  the  proposed  treatment. 


SUBSTITUTED  JUDGMENT 

(1)     The  Person's  Expressed  Preference 

[  ]  The  person  has  not  yet  expressed  his/her  preference  for  the  proposed  treatment. 
[   ]  The  person  has  expressed  his/her  preference  for  the  proposed  treatment. 

[   ]  The  person's  said  preference  was  to  [  ]  accept  [  ]  refuse  the  treatment. 
[  ]  The  person's  acceptance  has  been  erratic. 

[  ]  While  the  patient  has  accepted  the  treatment,  the  court  finds  that  he/she  was  incompetent 
at  the  time  he/she  expressed  his/her  preference  about  the  proposed  treatment. 

[  ]  While  the  person  was  competent  when  he/she  expressed  his/her  preference  not  to  take  the 
proposed  treatment,  the  court  finds  he/she  would  change  his/her  opinion  and  accept  the 
treatment  in  view  of  his/her  present  mental  illness. 

[  ]  Other  


(2)    Religious  convictions 

[   ]  There  was  no  evidence  that  the  person  has  any  religious  objections  to  the  proposed 
treatment. 

[  ]  The  person's  religion  would  prohibit  the  authorization  of  the  proposed  treatment. 

[  ]  Other  


(3)    Impact  on  the  Person's  Family 

[  ]  The  person's  relationship  with  his/her  family  would  not  influence  his/her  decision  to  accept 
or  refuse  the  proposed  treatment  were  he/she  competent  to  do  so. 

[  ]  Were  the  person  competent,  his/her  relationship  with  his/her  family  would  influence  his/her 
decision  to  accept  or  refuse  the  proposed  treatment;  and 

[  ]     The  person  would  view  his/her  acceptance  of  the  treatment  as  having  a  positive  impact 
upon  such  relationship  . 

[   ]    The  person  would  view  his/her  acceptance  of  the  treatment  as  having  a  negative 
impact  upon  such  relationship  . 


[  ]  Other 


(4)    Adverse  Side  Effects  of  Treatment 

Potential        Actual  Potential  Actual 


 Agranulocytosis 

 Akathisia 

 Akinesia 

 Anxiety 

 Apprehension 

 Bizarre  Dreams 

 Blurred  Vision 

 Cardiac  Arrest 

 Cardiac  Arrhythmia 

 Confusion 

 Constipation 

 Depression 

 Dizziness 

 Drowsiness 

 Dryness  of  Mouth 

 Dystonia 

 Euphoria 

 Excitement 

 Fatigue 

Hand  Tremors 


Other 


  Headaches 

 Hypotension 

 Hypertension 

 Insomnia 

 Involuntary  Movements 

 Impotency 

 Leukopenia 

  Nausea 

 Neuroleptic  Malignant  Syndrome 

 Oculogyric  Crisis 

 Photosensitivity 

 Pseudoparkinsonism 

 Restlessness 

 Salivation 

 Slurred  Speech 

 Tardive  Dyskinesia 

 Toxic  Psychotic  Reaction 

 Urinary  Retention 

 Vomiting 


(5)  Prognosis  with  Treatment 

[  ]  The  person's  psychiatric  condition  will  improve. 

[  ]  The  person's  psychiatric  condition  will  remain  the  same. 

[  ]  The  person  will  experience  fewer  psychotic  symptoms. 

[  ]  The  person  will  be  less  likely  to  become  self-destructive  and  violent  toward  others. 

[  ]  The  person  may  be  able  to  avail  himself/herself  of  other  treatment  opportunities. 

[  ]  Other  

(6)  Prognosis  without  Treatment 

[  ]  The  person's  condition  will  decompensate  into  an  overtly  psychotic  state. 
[   ]  The  person's  condition  will  remain  the  same. 
[   ]  The  person's  condition  will  improve  more  slowly. 


[  ]  The  person  will  experience  hallucinations  and  delusions. 

[  ]  The  person  nnay  beconne  self-destructive  or  violent  toward  others. 

[  ]  The  person's  stay  at  may  be  substantially 

increased. 

[  ]   Other  . 

(7)    Other  Factors  


CONCLUSION 

[  ]  The  person,  if  competent,  would  refuse  the  proposed  medical  treatment. 
[  ]  The  person,  if  competent,  would  accept  the  proposed  treatment. 

[  ]  Not  enough  evidence  has  been  produced  at  the  hearing  to  warrant  a  final  decision.  The 
court  will  order  an  independent  psychiatric  examination. 

TREATMENT  PLAN 

[  ]    The  court  hereby  authorizes  medical  treatment  of  the  person  by  the  petitioner  in  accordance 
with  the  treatment  plan  attached  hereto. 

[   ]  The  hospital  shall  be  required  to  file  a  written  periodic  review  with  the  court  every  

months. 

[  ]    The  court  delegates  the  authority  to  monitorthe  treatment  to  

who  was  duly  appointed  guardian  in  the  Probate  and  Family  Court. 

[   ]  While  the  court  finds  the  person  incompetent  and  that  he/she  would  accept  antipsychotic 
treatment  if  competent,  it  does  not  approve  of  the  treatment  plan. 


Date 


Justice 


District  Court 


Anti-Psychotic  IVIedications 


Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Clozaril 

Clozapine 

100-900 

Agranulocytosis  (no  white  blood  cells  -  potentially  fatal), 

ocl^Uit;,  Ud  1  U lU Vd oUU Id  1  ,  IcVtrl,  IlcIvUUo  oyolcllt, 

gastrointestinal,  sedation,  hypotension,  blurred  vision, 
constipation,  confusion,  dry  mouth,  skin  rx, 
extrapyramidal  symptoms  (tremor,  slowed  movement, 
drooling,  rigidity),  dystonic  reactions  (severe  muscle 
spasms),  akathisia  (restlessness,  inability  to  sit  still), 
neuroleptic  malignant  syndrome,  tardive  dyskinesia 

Compazine 

Prochlorperazine 
Maleate 

5-20 

[_  LI  d  1 U 1 1 , 

Trilafon 

u/ lii^ii icoo ,  n y |ju Id  1  o lu  1 1 ,  idiuivc  uyofMiicoia,  uiy  imuulii, 

nervous  system,  allergic  rx,  liver,  blood,  sedation,  blurred 
vision,  constipation,  confusion,  cardiovascular, 
gastrointestinal,  extrapyramidal  symptoms  (tremor, 
slowed  movement,  drooling,  rigidity),  dystonic  reactions 
(severe  muscle  spasms),  akathisia  (restlessness,  inability 
to  sit  still),  neuroleptic  malignant  syndrome 

1 1  1  o  n  V  ^  1 
r  1  U  d  1 1  aU 1 

^lrir\cinfhivnl 

riupciiuiiAUi 

9n  AH 

INCIVUUb  byolclil,  IdlUIVc  uybrvlMcbid,  dllctyiO  IX,  Wclyiil 

change,  sedation,  hypotension,  blurred  vision, 
constipation,  confusion,  dry  mouth,  cardiovascular,  skin 
rx,  gastrointestinal,  extrapyramidal  symptoms  (tremor, 
slowed  movement,  drolling,  rigidity),  dystonic  reactions 
(severe  muscle  spasms),  akathisia  (restlessness,  inability 
to  sit  still),  neuroleptic  malignant  syndrome 

1-1  olrlnl 

n  3  luui 

n  d  lU  pc  1  lU  U  1 

n  R  1  nn 

1  alUiVc  U  y  o  r\  11 1    o  Id  ,  Ud  1  U  lU  V  d  oUU  Id  I  ,  pbc  U  U  U  pd  I  rvll  1  oU  1 1  lo  1 1 1 , 

allergic  rx,  gastrointestinal,  neurological,  dry  mouth, 
neuroleptic  malignant  syndrome,  sedation,  hypotension, 

hill rrpH  vi^inn   pnriQtinatinn   mnfti^inn   nprvnii*^  crycfpnn 

extrapyramidal  symptoms  (tremor,  slowed  movement, 
drolling,  rigidity),  dystonic  reactions  (severe  muscle 
spasms),  akathisia  (restlessness,  inability  to  sit  still) 

Haldol 
Decanoate 

Haloperidol 
Decanoate 

50-100 

Loxa  pac, 
Loxitane 

Loxapine 

on  o c n 
ZU-ZOV 

Tardive  dyskinesia,  neuroleptic  malignant  syndrome, 
nervous  system,  sedation,  hypotension,  blurred  vision, 
constipation,  confusion,  dry  mouth,  cardiovascular,  skin 
rx,  gastrointestinal,  extrapyramidal  symptoms  (tremor, 
slowed  movement,  drolling,  rigidity),  dystonic  reactions 
(severe  muscle  spasms),  akathisia  (restlessness,  inability 
to  sit  still) 

Mellaril 

Thiordazine 

oU-oUU 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 
nervous  system,  skin  rx,  gastrointestinal,  extrapyramidal 
symptoms  (tremor,  slowed  movement,  drolling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still),  neuroleptic  malignant 
syndrome 

Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Moban 

Molindone 

25-225 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 

n o  rv/At  1  c  c \/cto m    c U i n  rv    n  a  ctrn i n to cf  i n a  I    o vt ra n \/ ra  m  iH  a  I 

llCIVtJUO                  III,    OIaMI    IA,   ycloLIUIII  IC  OLIIIdl,  CAUCI|jyiClllllUC3l 

symptoms  (tremor,  slowed  movement,  drolling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still),  neuroleptic  malignant 
syndrome 

Modecate, 
Prolixin 

Fluphenazine 

1-60 

Pseudoparkinsonism,  tardive  dyskinesia,  nervous 
system,  skin  rx,  liver  damage,  blood,  weight  change, 
cardiovascular,  sedation,  hypotension,  blurred  vision, 

fnnctinatinn    /^nn  fiicinn    H  r\/  m  n  1 1 1  h    n  a  c  t  rn  i  n  to  c  1 1  n  a  1 

UUIIoLipciUUIl,   ^UIIIUolUII,   Uiy    IIIUUUI,  UaoUUIIILCoUltClli 

extrapyramidal  symptoms  (tremor,  slowed  movement, 
drolling,  rigidity),  dystonic  reactions  (severe  muscle 
spasms),  akathisia  (restlessness,  inability  to  sit  still), 
neuroleptic  malignant  syndrome 

Navane 

Thiothixene 

2-90 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 
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symptoms  (tremor,  slowed  movement,  drolling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still),  neuroleptic  malignant 
syndrome 

Nozinan 

Drowsiness,  blood,  cardiovascular,  dry  mouth, 
gastrointestinal,  skin  rx,  weight  gain,  sedation, 
hypotension,  blurred  vision,  constipation,  confusion, 
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slowed  movement,  drolling,  rigidity),  dystonic  reactions 
(severe  muscle  spasms),  akathisia  (restlessness,  inability 
to  sit  still),  neuroleptic  malignant  syndrome,  tardive 
dyskinesia 

Orap 

Pimozide 

2-20 

Tardive  dyskinesia,  neuroleptic  malignant  syndrome, 
pseudoparkinsonism,  dystonic  reactions  (severe  muscle 
spasms),  cardiovascular,  gastrointestinal,  dry  mouth, 

diiciyiu  lA,  c  1 1  u uoi  1 1     ,  ocuciiiuii,  1 1  y p u 1 1  o lu  1 1 ,  uiuiicfu 

vision,  constipation,  confusion,  nervous  system, 
extrapyramidal  symptoms  (tremor,  slowed  movement, 
drooling,  rigidity),  akathisia  (restlessness,  inability  to  sit 
still) 

Guide 

Piperacetazine 

10-160 

Risperdal 

Risperidone 

2-16 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 
nervous  system,  skin  rx,  gastrointestinal,  extrapyramidal 
symptoms  (tremor,  slowed  movement,  drooling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia, 
neuroleptic  malignant  syndrome 

Serentii 

Mesoridazine 

50-400 

Drowsiness,  pseudoparkinsonism,  nervous  system, 
sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  cardiovascular,  skin  rx, 
gastrointestinal,  extrapyramidal  symptoms  (tremor, 

Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Serentil, 
cont 

Mesoridazine, 
cont. 

50-400 

slowed  movement,  drooling,  rigidity),  dystonia  reactions 
(severe  muscle  spasms),  akathisia,  neuroleptic  malignant 
syndrome,  tardive  dyskinesia 

Seroquil 

Quetiapine 

150-750 

Sparine 

Promazine  HCI 

10-1000 

Stelazine 

Trifuloperazine 

2-60 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 
nervous  system,  skin  rx,  gastrointestinal,  extrapyramidal 
symptoms  (tremor,  slowed  movement,  drooling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still),  neuroleptic  malignant 
syndrome 

Thorazine 

Chlorpromazine 

50-1600 

Sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  tardive  dyskinesia,  cardiovascular, 
nervous  system,  skin  rx,  gastrointestinal,  extrapyramidal 
symptoms  (tremor,  slowed  movement,  drooling,  rigidity), 
dystonic  reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still),  neuroleptic  malignant 
syndrome 

Taractan 

Chlorprothixene 

10-600 

Tindal 

Acetophenazine 

20-120 

Trilafon 

Perphenazine 

2-64 

Vesprin 

Trifluopromazine 

60-150 

Zyprexa 

Olanzapine 

5-20 

Neuroleptic  malignant  syndrome,  tardive  dyskinesia, 
sedation,  hypotension,  blurred  vision,  constipation, 
confusion,  dry  mouth,  cardiovascular,  nervous  system, 
skin  rx,  gastrointestinal,  extrapyramidal  symptoms 
(tremor,  slowed  movement,  drooling,  rigidity),  dystonic 
reactions  (severe  muscle  spasms),  akathisia 
(restlessness,  inability  to  sit  still) 

Anti-Depressant  Medications 


Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Adapin, 
Sinequan 

Doxepin 

50-300 

Cardiovascular,  drowsiness,  aggravate  psychotic 
manifestations  and  mania,  other  tricyclic  antidepress  rx 

Anafranil 

Clomipramine 

25-250 

Gastrointestinal,  nervous  system,  genitourinary, 
neurological,  behavioral,  autonomic,  cardiovascular, 
hematologic,  endocrine,  allergic  rx 

Asendin 

Amoxapine 

50-300 

Sedation,  dry  mouth,  constipation,  blurred  vision, 
confusion,  urination  problems,  other  tricyclic  antidepress 
rx,  tardive  dyskinesia 

Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 
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confusion,  dry  mouth,  numbness,  seizures, 
gastrointestinal,  endocrine,  allergic  rx,  bone  marrow 
depression,  liver,  headache,  drowsiness,  dizziness, 
urinary  frequency 
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impaired  memory,  excitement,  agitation,  insomnia, 
blurred  vision,  tremor,  vertigo,  muscle  stiffness  or 
twitching,  sweating,  slurred  speech,  heart  problems, 
allergic  rx 

Effexor 

Venlafaxine 

75-225 

Sweating,  nausea,  constipation,  anorexia,  dry  mouth, 
dizziness,  nervousness,  tremor,  anxiety,  blurred  vision, 
sexual  dysfunction,  insomnia,  asthenia 

Elavil,  Endep 

Amitriptyline 

50-300 

Activation  of  existing  psychotic  manifestations, 
stimulation,  manic  episodes,  exagerration  of  paranoid 
delusions,  other  tricyclic  antidepress  rx 

Janimine, 
Tofranil 

Imipramine 

50-300 

Cardiovascular,  nervous  system,  dry  mouth,  blurred 
vision,  weight  gain,  gastrointestinal,  allergic  rx,  behavioral 

Ludiomil 

Maprotiline 

50-150 

Autonomic,  neurological,  behavioral,  gastrointestinal, 
weight  gain  or  loss,  allergic  rx,  sweating,  altered  liver 
function,  increased  serum  transaminases 

Luvox 

Fluvoxamine 

100-300 

Gastrointestinal,  nervous  system,  abnormal  ejaculation, 
heart  palpitations,  weight  gain,  sweating,  headache, 
abdominal  pain 

Manerix 

Moclobemide 

150-600 

Nervous  system,  gastrointestinal,  dry  mouth, 
cardiovascular,  sweating,  appetite  change,  blurred  vision 

Nardil 

Phenelzine 

15-90 

Nervous  system,  gastrointestinal,  weight  gain,  postural 
hypotension,  sexual  disturbance,  urinary  retention,  skin 
rx,  sweating,  blurred  vision,  glaucoma,  blood  pressure, 
leukopenia,  edema  of  the  glottis 

Norpramain, 
Pertofane 

Desipramine 

50-300 

Cardiovascular,  dry  mouth,  visual  disturbances, 
constipation,  headache,  drowsiness,  tremor,  insomnia, 
other  tricyclic  antidepress  rx 

Parnate 

1  ra  n  y  cyprom  ine 
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vision,  drowsiness,  edema,  lightheadedness,  insomnia, 
restlessness,  fatigue,  skin  rx,  decrease  in  libido, 
headache,  sweating,  palpitations,  chest  pain,  stroke, 
nausea,  vomiting 

Paxil 

Paroxetine 

20-50 

Cardiovascular,  gastroinestinal,  pruritus,  weight  change, 
nervous  system,  cough,  rhinitis,  dizziness,  dry  mouth, 
insomnia,  sweating,  sexual  dysfunction 

Prozac 

Fluoxetine 

10-80 

Allergic  rx,  anxiety,  insomnia,  tremor,  dizziness, 
drowsiness,  gastrointestinal,  excessive  sweating,  weight 
loss,  bronchitis,  muscle  pain,  urogenital  problems 

Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Serzone 

Nefazodone 

1 50-600 

Neck  pain,  hypotension,  gastrointestinal,  arthralgia, 
nervous  system,  cough,  urogenital,  dry  mouth,  dizzmess, 
somnolence,  amblyopia 

Sinequan 

Doxepin 

50-300 

Surmontll 

Trimipramine 

50-200 

Dry  mouth,  constipation,  blurred  vision,  difficult  urination, 
drowsiness,  weight  gain,  increased  heart  rate,  skin  rx, 
blood  pressure  drop,  liver  damage,  blood 

Vivactyl 

Protiptyline 

10-60 

Dry  mouth,  constipation,  blurred  vision,  difficult  urination, 
drowsiness,  weight  gain,  increased  heart  rate,  skin  rx, 
blood  pressure  drop,  liver  damage,  blood 

Wellbutrin 

Bupropion 

150-450 

Seizures,  hepatoxicity,  agitation,  dry  mouth,  insomnia, 
headache,  nausea,  constipation,  tremor,  edema,  skin  rx, 
nocturia,  ataxia  (loss  of  coordination),  dystonic  reactions 
(severe  muscle  spasms),  mania,  stomatis 

Zoloft 

Sertraline 

50-200 

Headache,  nervousness,  insomnia,  drowsiness, 
dizziness,  tremors,  nausea,  constipation,  appetite  loss, 
dry  mouth,  allergic  rx,  sweating,  sexual  dysfunction 

Anti-Anxiety  Medications 


Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Ambien 

Zolpidem 

5-10 

Sedation,  habit-forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritability,  sleeping  pills 

Atarax,  Vistaril 

Hydroxyzine 

25400 

Sedation,  nausea,  low  blood  pressure,  dry  mouth, 
constipation,  blurred  vision,  confusion,  urination  problems 

Ativan 

Lorazepam 

26 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit- 
forming 

Benadryl 

Diphenhydramine 

75-400 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
vertigo,  gastrointestinal,  allergix  rx,  dry  mouth 

BuSpar 

Buspirone 

5-60 

Dizziness,  headache,  drowsiness,  insomnia,  excitability, 
depression,  ataxia  (loss  of  coordination),  numbness,  dry 
mouth,  blurred  vision,  palpitations,  chest  pains, 
gastrointestinal 

Dalmane 

Flurazepam 

15-30 

Sedation,  habit-forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritability,  sleeping  pills 

□  oral 

Quazepam 

7.5-15 

Sedation,  habit-forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritability,  sleeping  pills 

Brand 
Name(s) 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Halcion 

Triazolam 

0.125-0.5 

Sedation,  habit  forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritabiliy,  sleeping  pills 

Klonopin 

Clonazepam 

0  5-10 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit- 
forming 

Lbrium , 
Librtabs 

Chlordiazepoxide 

10-100 

Drowsiness,  ataxia  (loss  of  coordination),  confusion, 
syncope,  skin  eruptions,  edema,  menstrual  irregularity, 
nausea,  constipation,  change  in  libido 

Prosom 

Estazolam 

0.5-2 

Sedation,  habit-forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritability,  sleeping  pills 

Restoril 

Temazepam 

15-30 

Sedation,  habit-forming,  insomnia,  ataxia  (loss  of 
coordination),  dizziness,  gastrointestinal,  palpitations, 
chest  pains,  irritability,  sleeping  pills 

Serax 

Oxazepam 

30-120 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit 
forming 

Stelazine 

Trifluoperazine 

15-20 
(usual), 
max  of  60 

Drowsiness,  dizziness,  skin  rx,  dry  mouth,  stimulation, 
insomnia,  fatigue,  anorexia,  amenorrhea,  lactation, 
blurred  vision,  tardive  dyskinesia,  dystonic  reactions 
(severe  muscle  spasms),  neuroleptic  malignant 
syndrome,  pseudoparkinsonism 

Tranxene 

Clorazepate 

7.5-60 

Sedation,  drowziness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit- 
forming 

Valium,  T-Quil 

Diazepam 

2-60 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit- 
forming 

Vistaril 

Hydroxyzine  HCI 

50-400 

Xanax 

Alprazolam 

0.25-10 

Sedation,  drowsiness,  dizziness,  irritability,  excitability, 
confusion,  blurred  vision,  ataxia  (loss  of  coordination), 
memory  loss,  constipation,  depression,  fatigue,  habit- 
forming 

Mood  Stabilizing  Medications 

Brand 
Name 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Carbolith, 
Lithane 

Lithium 
Carbonate 

600-1 800G 

astrointestinal,  vertigo,  muscle  weakness,  confusion, 
dizziness,  tremor,  thirst,  fatigue,  slurred  speech,  blurred 
vision,  cardiovascular,  allergic  rx,  blood,  dystonic 
reactions  (severe  muscle  spasms),  hyperglycemia 

Brand 
Name 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Depakene, 
Valproate 

Valproic  Acid 

15-60 
mg/kg/day 

Gastrointestinal,  sedation,  ataxia  (loss  of  coordination), 
headache,  tremor,  dizziness,  loss  of  coordination,  skin  rx, 
depression,  hyperactivity,  muscle  weakness,  blood,  liver, 
endocrine  problems 

Dilantin 

Phenytoin 

300-600 

Ataxia  (loss  of  coordination),  slurred  speech,  loss  of 
coordination,  insomnia,  dizziness,  headache, 
nervousness,  twitching,  gastroinestinal,  skin  rx,  blood, 
liver 

Epitol, 
Tegretol 

Carbamazepine 

400-1200, 
max  of 
1600 

Drowsiness,  headache,  dizziness,  gastrointestinal,  skin 
rx,  ataxia  (loss  of  coordination),  fatigue,  cardiovascular, 
depression,  confusion,  restlessness,  urinary  problems, 
blurred  vision,  vertigo,  blood  and  liver  problems 

Epival 

Divalproex 
Sodium 

15-60 
mg/kg/day 

Gastrointestinal,  sedation,  ataxia  (loss  of  coordination), 
headache,  tremor,  dizziness,  skin  rx,  depression, 
hyperactivity,  muscle  weakness,  endocrine,  blood  and 
liver  problems 

Mysoline 

Primidone 

Sabril 

Vigabatrin 

2-4  g/day 

Gastrointestinal,  fatigue,  weight  gain,  dizziness, 
insomnia,  headache,  depression,  nervousness,  vertigo, 
ataxia  (loss  of  coordination),  confusion,  agitation, 
hyperactivity 

Zarontin 

Ethosuximide 

250-500 

Gastrointestinal,  blood,  drowsiness,  headache,  dizziness, 
fatigue,  ataxia  (loss  of  coordination),  irritability, 
hyperactivity,  skin  rx,  swelling  of  tongue,  myopia 

Anti-Seizure  IVIedications 

Brand 
Name 

Drug  Name 

Dosage 
(mg/day) 

Side  Effects 

Neorontin 

Gabapentin 

Sample  Treatment  Plan 
c.  123,  §8B 

Antipsychotic  Medications 

  Haloperidol  (Haldol)  up  to  20  mg/day  p.o.  or  equivalent  i.m.  dose  including  decanoate 

  Fluphenazine  (Prolixin)  up  to  50  mg/day  p.o.  or  equivalent  i.m.  dose  including 

decanoate 

  Trifluoperazine  (Stelazine)  up  to  60  mg/day  p.o.  or  equivalent  i.m.  dose 

  Thiothixene  (Navane)  up  to  60  mg/day  p.o.  or  equivalent  i.m.  dose 

  Perphenazine  (Trilafon)  up  to  64  mg/day  p.o.  or  equivalent  i.m.  dose 

  Chlorpromazine  (Thorazine)  up  to  1 ,000  mg/day  p.o.  or  equivalent  i.m.  dose 

  Clozapine  (Clozaril)  up  to  900  mg/day  p.o. 

  Risperidone  (Risperdal)  up  to  12  mg/day  p.o. 

  Olanzapine  (Zyprexa)  up  to  30  mg/day  p.o. 

  Quietapine  (Seroquel)  up  to  800  mg/day  p.o. 

Ziprasidone  (Geodon)  up  to  200  mg/day  p.o. 
  Aripiprazole  (Ability)  up  to  30  mg/day  p.o. 

THE  ABOVE  LISTED  MEDICATIONS  MAY  BE  GIVEN  IN  COMBINATIONS  AS  CLINICALLY 
APPROPRIATE. 

Non-Antipsychotic  Medications 

  Lithium  (various  forms)  up  to  therapeutic  blood  levels 

 Valproic  acid  forms  (Depakene  or  Depakote)  up  to  therapeutic  blood  levels 

 Carbamazepine  (Tegretol)  up  to  therapeutic  blood  levels 

  Lamotrigine  (Lamictal)  up  to  400  mg/day  p.o. 

  Gabapentin  (Neurontin)  up  to  2400  mg/day  p.o. 

 Lorazepam  (Ativan)  up  to  16  mg/day  p.o.  or  equivalent  i.m.  dose 

  Clonazepam  (Klonopin)  up  to  6  mg/day  p.o. 

  Diazepam  (Valium)  up  to  30  mg/day  p.o. 

  Buspirone  (Buspar)  up  to  60  mg/day  p.o. 

 Benztropine  (Cogentin)  up  to  8  mg/day  p.o.  or  equivalent  i.m.  dose 

  Trihexyphenidyl  (Artane)  up  to  10  mg/day  p.o. 

 Diphenhydramine  (Benadryl)  up  to  200  mg/day  p.o.  or  equivalent  i.m.  dose 

  Propanolol  (Inderal)  up  to  600  mg/day  p.o. 

  Topiramate  (Topamax)  up  to  1600  mg/day  p.o. 

  Antidepressant  medications  up  to  therapeutic  doses 

  All  necessary  laboratory  studies  for  evaluation  for  and  utilization  of  the  above 

medications 

THE  ABOVE  LISTED  MEDICATIONS  MAY  BE  GIVEN  IN  COMBINATIONS  AS  CLINICALLY 
APPROPRIATE. 

Approved:  

DATE 

Expires:   

DATE 


JUDGE 


Chapter  123:  Section  9  Review  of  matters  of  law;  application  for  discharge; 
notice;  hearing 

Section  9.  (a)  Matters  of  law  arising  in  commitment  hearings,  antipsychotic  medication 
hearings  or  incompetency  for  trial  proceedings  in  a  district  court  may  be  reviewed  by  the 
appellate  division  of  the  district  courts  in  the  same  manner  as  the  civil  cases  generally, 

(b)  Any  person  may  make  written  application  to  a  justice  of  superior  court  at  any  time  and 
in  any  county,  stating  that  he  believes  or  has  reason  to  believe  that  a  person  named  in 
such  application  is  retained  in  a  facility  or  the  Bridgewater  state  hospital,  who  should  no 
longer  be  so  retained,  or  that  a  person  named  in  such  application  is  the  subject  of  a 
medical  treatment  order  issued  by  a  district  court  or  a  division  of  the  juvenile  court 
department  and  should  not  be  so  treated,  giving  the  names  of  all  persons  interested  in  his 
confinement  or  medical  treatment  and  requesting  his  discharge  or  other  relief.  The  justice 
within  seven  days  thereof  shall  order  notice  of  the  time  and  place  for  hearing  to  be  given 
to  the  superintendent  or  medical  director  and  to  such  other  persons  as  he  considers  proper; 
and  such  hearing  shall  be  given  promptly  before  a  justice  of  the  superior  court  in  any 
county.  The  justice  shall  appoint  an  attorney  to  representa  ny  applicantw  hom  he  finds  to 
be  indigent.  The  alleged  mentally  ill  person  may  be  brought  before  the  justice  atthe  hearing 
upon  a  writ  of  habeas  corpus,  upon  a  request  approved  by  the  justice.  Pending  the  decision 
of  the  court  such  person  may  be  retained  in  the  custody  of  the  superintendent  or  medical 
director.  If  the  justice  decides  that  the  person  is  not  mentally  ill  or  that  failure  to  retain  the 
person  in  a  facility  or  the  Bridgewater  state  hospital  would  not  create  a  likelihood  of  serious 
harm;  has  not  engaged  in  repeated  and  recent  incidents  of  serious  self-destructive  behavior 
or  assaultive  behavior  as  an  inpatient  at  a  facility  or  an  inmate  of  a  place  of  detention;  can 
be  properly  treated  in  any  other  facility  licensed,  operated  or  regulated  by  the  department, 
said  person  shall  be  discharged.  If  the  justice  decides  that  a  patient  at  the  Bridgewater 
state  hospital  does  not  require  strict  secunty,  he  shall  be  transferred  to  a  facility.  If  the 
justice  decides  that  a  person  who  is  the  subject  of  a  medical  treatment  order  issued  by  a 
district  court  or  a  division  of  the  juvenile  court  department  pursuant  to  section  eight  B 
should  not  be  treated,  the  justice  shall  issue  an  appropriate  order  modifying  or  vacating 
such  order  and,  where  such  previous  order  is  modified,  the  court  shall  monitor  said 
modified  order  by  means  of  a  guardian  or  otherwise  as  provided  in  paragraph  (e)  of  section 
eight  B. 


Relevant  Cases 

Thompson  v.  Commonwealth,  386  Mass.  811  (1982)  Burden  of  proof  in  section  9(b) 
hearing  is  on  patient. 

Click  here  for  full  case:  http://masscases.com/cases/sic/386/386mass81 1  html 

Zinermon  v.  Burch,  494  U.S.  113  (1990)  Patient  must  be  competent  to  understand 
consequences  of  admission  to  be  voluntarily  admitted  to  psychiatric  facility. 


CH.  123,  S.  10  &  11 


Chapter  123:  Section  10  Voluntary  admissions;  consultation  with  attorney; 
discharge;  outpatients;  veterans 

Section  10.  (a)  Pursuant  to  departmental  regulations  on  admission  procedures,  the 
superintendent  may  receive  and  retain  on  a  voluntary  basis  any  person  providing  the 
person  is  in  need  of  care  and  treatment  and  providing  the  admitting  facility  is  suitable  for 
such  care  and  treatment.  The  application  may  be  made  (1)  by  a  person  who  has  attained 
the  age  of  sixteen,  (2)  by  a  parent  or  guardian  of  a  person  on  behalf  of  a  person  under  the 
age  of  eighteen  years,  and  (3)  by  the  guardian  of  a  person  on  behalf  of  a  person  under  his 
guardianship.  Prior  to  accepting  an  application  for  a  voluntary  admission,  the 
superintendent  shall  afford  the  person  making  the  application  the  opportunity  for 
consultation  with  an  attorney,  or  with  a  person  who  is  working  under  the  supervision  of  an 
attorney,  concerning  the  legal  effect  of  a  voluntary  admission.  The  superintendent  may 
discharge  any  person  admitted  under  the  provisions  of  this  paragraph  at  any  time  he 
deems  such  discharge  in  the  best  interest  of  such  person,  provided,  however,  that  if  a 
parent  or  guardian  made  the  application  for  admission,  fourteen  days'  notice  shall  be  given 
to  such  parent  or  guardian  prior  to  such  discharge. 

(b)  Pursuant  to  departmental  regulations,  the  superintendent  of  a  facility  may  treat  persons 
as  outpatients  providing  application  for  outpatient  treatment  is  made  in  accordance  with  the 
application  provisions  of  paragraph  (a).  The  superintendent  may,  in  the  best  interest  of  the 
person,  discontinue  the  outpatient  treatment  of  a  person  at  any  time. 

(c)  The  chief  officer  of  any  facility  of  the  Veterans  Administration  within  the  commonwealth 
may  admit  eligible  veterans  under  the  provisions  of  this  chapter  and  thereupon  shall  be 
vested  with  the  same  powers  as  the  department  has  under  this  chapter  with  respect  to 
retention  or  discharge. 


Chapter  123:  Section  11  Voluntary  admissions;  withdrawal;  notice;  examination; 
retention 

Section  1 1 .  Any  person  retained  in  a  facility  under  the  provisions  of  paragraph  (a)  of  section 
ten  shall  be  free  to  leave  such  facility  at  any  time,  and  any  parent  or  guardian  who 
requested  the  admission  of  such  person  may  withdraw  such  person  at  any  time,  upon 
giving  written  notice  to  the  superintendent.  The  superintendent  may  restrict  the  nght  to 
leave  or  withdraw  to  normal  working  hours  and  weekdays  and,  in  his  discretion,  may 
require  persons  or  the  parents  or  guardians  of  persons  to  give  three  days  written  notice  of 
their  intention  to  leave  or  withdraw.  Where  persons  or  their  parents  or  guardians  are 
required  to  give  three  days  notice  of  intention  to  leave  or  withdraw,  an  examination  of  such 
persons  may  be  conducted  to  determine  their  clinical  progress,  their  suitability  for  discharge 
and  to  investigate  other  aspects  of  their  case  including  their  legal  competency  and  their 
family,  home  or  community  situation  in  the  interest  of  discharging  them  from  the  facility. 
Such  persons  may  be  retained  at  the  facility  beyond  the  expiration  of  the  three  day  notice 
period  if,  prior  to  the  expiration  of  the  said  three  day  notice  period,  the  superintendent  files 
with  the  district  court  a  petition  for  the  commitment  of  such  person  at  the  said  facility. 
Before  accepting  an  application  for  voluntary  admission  where  the  superintendent  may 
require  three  days  written  notice  of  intention  to  leave  or  withdraw,  the  admitting  or  treating 
physician  shall  assess  the  person's  capacity  to  understand  that:  (i)  the  person  is  agreeing 
to  stay  or  remain  at  the  hospital;  (ii)  the  person  is  agreeing  to  accept  treatment;  (iii)  the 
person  is  required  to  provide  the  facility  with  three  days  written  advance  notice  of  the 
person's  intention  to  leave  the  facility;  and  (iv)  the  facility  may  petition  a  court  for  an 
extended  commitment  of  the  person  and  that  he  may  be  held  at  the  facility  until  the  petition 
is  heard  by  the  court.  If  the  physician  determines  that  the  person  lacks  the  capacity  to 
understand  these  facts  and  consequences  of  hospitalization,  the  application  shall  not  be 
accepted. 


COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis 
M.G.L.C  hapter  123,  Sections  10  &  11 


Name  of  Patient  (please  print)  

Address:  City/Town  State  

Social  Security  Number:  Date  of  Birth:  Sex  M  □   F  □ 

To  the  Superintendent  (or  other  head)  of  

Name  of  Facility 


1 .  I  am  16  years  of  age  or  older  and  hereby  apply  to  be  a  patient  at  the  above  facility. 

2.  1  realize  that  when  I  want  to  leave  the  facility,  I  must  give  written  notice  to  the  Superintendent  of 
the  facility,  who  may  delay  my  departure  for  up  to  three  days  (excluding  Saturday,  Sunday  and 
holidays). 

3.  Once  I  give  notice  of  my  intention  to  leave  the  facility,  I  realize  that  if  the  Superintendent  thinks  I 
might  be  a  danger  to  myself  or  other  people  because  of  my  mental  illness,  he  or  she  may  petition  the 
District  Court  within  the  three-day  period  seeking  to  have  me  committed  to  (ordered  to  stay  at)  the 
facility  for  up  to  six  months.  The  Court  will  schedule  a  hearing.  I  have  a  right  to  be  represented  by 
an  attorney  at  the  hearing.  If  I  cannot  afford  an  attorney,  the  Court  will  appoint  one  for  me.  After  the 
filing  of  the  petition,  the  Court  has  five  (5)  business  days  to  begin  a  hearing  on  my  commitment. 
During  this  time,  I  must  remain  at  the  facility.  At  the  hearing,  the  judge  will  decide  whether  or  not  I 
can  leave  the  facility. 

4.  I  realize  that  if  the  Supehntendent  thinks  I  need  to  have  a  legal  guardian  with  special  authority  to 
consent  to  my  staying  at  the  facility,  he  or  she  may  petition  the  Probate  Court  to  hold  a  hearing. 
However,  he  or  she  may  not  delay  my  departure  unless  an  order  allowing  such  a  delay  is  issued  by  a 
Probate  Court  judge  before  the  end  of  the  third  day  (excluding  Saturday,  Sunday  and  holidays)  after  I 
give  notice. 

5.  I  agree  to  receive  treatment  at  this  facility  for  my  mental  illness.  I  understand  that  this 
agreement  does  not  limit  my  right  to  refuse  at  any  time  specific  treatment  interventions  such  as 
antipsychotic  medication,  electroconvulsive  therapy  or  psychosurgery. 

6.  I  have  been  given  a  copy  of  my  Notice  of  Rights  (Form  CV-301). 

7.  I  have  been  offered  the  opportunity  to  consult  with  a  lawyer  or  paralegal  concerning  the  effect  of 
a  conditional  voluntary  admission. 

8.  I  understand  that  the  facility  will  accept  or  reject  this  application  in  accordance  with  the 
applicable  clinical  and  legal  standards. 


Signature  ofP  atient 


Date 


Witness 


Date 


Form  CV-300  page  1 


Effective  March  2,  2005 
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ACCEPTANCE/REJECTION  BY  THE  FACILITY 


The  following  questions  shall  be  answered,  and  the  application  shall  be  accepted  or  rejected,  by  a 

designated  physician*  of  the  facility. 

1 .     1  nis  paiieni 

Yes 

No 

A.  has  been  diagnosed  with  mental  Illness,  as  defined  in  104  CMR  D 

□ 

27.05  (1), 

B.  is  in  need  of  care  and  treatment  for  this  mental  illness,  □ 

□ 

C.  is  in  need  of  hospitalization  (i)  for  such  care  and  treatment  or  (ii)  □ 

□ 

to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 

placement  alternative. 

2.    This  facility  is  suitable  for  such  care  and  treatment.  □ 

□ 

3.    1  have  determined  that  this  patient  understands  that  he/she 

A.  is  agreeing  to  stay  and  receive  treatment  at  this  facility,  □ 

□ 

B.  must  sign  a  three-day  notice  of  his/her  intention  to  leave,  □ 

□ 

C.  may  or  may  not  be  allowed  to  leave  without  a  court  hearing.  □ 

************************************************************** 

□ 

***************** 

If  every  box  is  checked  "Yes",  then  the  application  shall  be  accepted  unless  the  patient  has  not  yet 

been  admitted,  in  which  case  the  application  may  be  accepted  only  if  the  facility's  criteria  for 

admission  have  been  met.  If  any  box  is  checked  "No",  the  application  shall  be  rejected,  unless  only 

boxes  "1.A",  "1.B.",  or  "2"  are  checked  "No"  and  the  patient's  continued  voluntary  hospitalization  is 

necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate  placement  alternative. 

*********************************************************************************************************************** 

The  patient  may  not  sign  a  three-day  notice  until  this  form  has  been  accepted. 

*********************************************************************************************************************** 

1,  a  designated  physician*  of  this  facility,  hereby  (check  all  applicable  boxes): 

4.     □  Accept  this  application  for  conditional  voluntary  hospitalization: 

□  A.  Patient  is  applying  for  admission  and  all  criteria  for  admission  are  met. 

□  B.  Only  boxes  "1.A",  "1.B"  or  "2"  are  checked  "No"  and  continued  hospitalization 

is  necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 

placement  alternative. 

5.     □  Reject  this  application  for  conditional  voluntary  hospitalization.  Reasons: 

Designated  Physician's  Signature  Date 

Printed  Name 

Title 

This  patient's  competency  to  remain  on  Conditional  Voluntary  status  must  be  reassessed  at  the  time  of 

each  periodic  review. 

FILE  IN  PATIENT'S  RECORD  IMMEDIATELY 

*A  physician  who  meets  the  criteria  in  104  CMR  33.03 

Form  CV-300  page  2 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

To  be  given  to  all  patients  16  years  of  age  and  older 

Conditional  Voluntary  Hospitalization 
M.G.L.  Chapter  123,  Sections  10  &  11 


You  have  the  right  to  consult  with  an  attorney  or  paralegal  concerning  the 
legal  effect  of  conditional  voluntary  hospitalization  before  you  sign  an 
Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis. 
You  may  consult  your  own  attorney.  Alternatively,  you  may  consult  with 
someone  at  the 

 by  calling  

local  legal  assistance  office  phone  number 

during  regular  working  hours,  or  you  may  consult  with  the  facility's 

Human  Rights  Officer  by  calling  extension  during  regular 

working  hours. 

Once  you  sign  the  application  for  conditional  voluntary  hospitalization  and 
your  application  has  been  accepted  by  the  facility,  you  must  sign  a  three- 
day  notice  if  you  decide  to  leave  the  facility.  You  can  request  help  with 
this  notice  from  facility  staff.  You  may  not  be  permitted  to  leave  the  facility 
until  three  days  (excluding  Saturday,  Sunday  and  holidays)  after  you  sign 
and  submit  the  notice. 

During  the  three  days  after  you  submit  your  notice,  the  facility  may  decide 
that  your  release  would  create  a  likelihood  of  serious  harm  to  yourself  or  to 
others  by  reason  of  your  mental  illness.  If  so,  the  Superintendent  or  other 
head  of  the  facility  may  file  a  petition  for  your  civil  commitment  to  the  facility 
for  a  period  of  up  to  six  months.  If  a  petition  is  filed,  the  District  Court  will 
begin  the  hearing  within  five  (5)  business  days,  not  including  Saturday, 
Sunday  and  holidays.  You  will  have  to  remain  in  the  facility  until  the  hearing 
is  completed  unless  the  facility  decides  to  discharge  you  before  the  hearing  is 
completed.  You  will  be  represented  by  an  attorney  at  the  hearing. 

Alternatively,  the  facility  may  decide,  after  reviewing  your  situation,  to  seek 
a  Probate  Court  guardianship  with  authority  to  consent  to  your  admission  to 
the  facility. 

However,  if  a  civil  commitment  petition  is  not  filed  or  if  a  Probate  Court 
order  is  not  issued,  you  will  be  discharged  no  later  than  the  end  of  the  third 
day  after  you  file  your  three-day  notice  (excluding  Saturday,  Sunday  and 
holidays). 


Form  CV  rights-301 


Effective  March  2,  2005 


COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis 
M.G.L.  Chapter  123,  Sections  10  &  11 

{made  by  Guardian  With  Authority  to  Admit) 


Name  of  Patient  (Ward)  

please  print 

Address:  City/Town  State  

Social  Security  Number:  Date  of  Birth:  Sex  M  □   F  □ 

Name  of  Guardian  Ptione  #:  


Address:  City/Town  State. 

To  tlie  Superintendent  (or  other  head)  of  

Name  of  Facility 


1 .  I  am  the  legal  guardian  of  the  above-named  patient  with  special  authority  to  consent  to  his/her 
admission  to  this  facility.  A  copy  of  the  guardianship  order  establishing  this  authority  is  attached. 

2.  I  wish  to  admit  my  ward  as  a  patient  at  the  above  facility. 

3.  I  realize  that  when  I  want  my  ward  to  leave  the  facility,  I  must  give  written  notice  to  the 
Superintendent  of  the  facility,  who  may  delay  my  ward's  departure  for  up  to  three  days  (excluding 
Saturday,  Sunday  and  holidays). 

4.  Once  I  give  notice  that  I  want  my  ward  to  leave  the  facility,  I  realize  that  if  the  Superintendent 
thinl<s  my  ward  might  be  a  danger  to  himself  or  herself  or  other  people  because  of  mental  illness,  he 
or  she  may  petition  the  District  Court  within  the  three-day  period  seeking  to  have  my  ward  committed 
to  (ordered  to  stay  at)  the  facility  for  up  to  six  months.  The  Court  will  schedule  a  hearing.  My  ward 
has  the  right  to  be  represented  by  an  attorney  at  the  hearing.  If  he  or  she  cannot  afford  an  attorney, 
the  Court  will  appoint  one.  After  the  filing  of  the  petition,  the  Court  has  five  (5)  business  days  to 
begin  a  hearing  on  my  ward's  commitment.  During  this  time,  my  ward  must  remain  at  the  facility.  At 
the  hearing,  the  judge  will  decide  whether  or  not  my  ward  can  leave  the  facility. 

5.  I  agree  to  my  ward's  receiving  treatment  at  this  facility  for  mental  illness.  I  understand  that  this 
agreement  does  not  limit  my  ward's  right  to  refuse  at  any  time  specific  treatment  interventions  such 
as  antipsychotic  medication,  electroconvulsive  therapy  or  psychosurgery. 

6.  I  have  been  given  a  copy  of  my  Notice  of  Rights  (Form  CV-301G). 

7.  I  have  been  offered  the  opportunity  to  consult  with  a  lawyer  or  paralegal  concerning  the  effect  of 
a  conditional  voluntary  admission. 

8.  I  understand  that  the  facility  wilt  accept  or  reject  this  application  in  accordance  with  the 
applicable  clinical  and  legal  standards. 


Signature  ofG  uardian  Date 


Witness  Date 


Form  CV-300G  page  1  Effective  March  2,2005 
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ATTACH  COPY  OF  GUARDIANSHIP  PAPERS  INDICATING  SPECIAL  AUTHORITY 

TO  CONSENT  TO  ADMISSION 

ACCEPTANCE/REJECTION  BY  THE  FACILITY 


The  following  questions  shall  be  answered,  and  the  application  shall  be  accepted  or  rejected,  by  a 
designated  physician*  of  the  facility. 

1.  This  patient 

Yes  No 

A.  has  been  diagnosed  with  mental  illness,  as  defined  in  104  CMR         □  □ 
27,05  (1). 

B.  is  in  need  of  care  and  treatment  for  this  mental  illness,  □  □ 

C.  is  in  need  of  hospitalization  (i)  for  such  care  and  treatment  or  (ii)        □  O 
to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

2.  This  facility  is  suitable  for  such  care  and  treatment.  D  D 

3.  The  court  order  or  decree  giving  the  guardian  authority  to  consent  to  □  □ 
hospitalization,  or  otherwise  ordering  hospitalization,  has  been  reviewed 

and  has  not  expired. 

If  every  box  is  checked  "Yes",  then  the  application  shall  be  accepted  unless  the  patient  has  not  yet 
been  admitted,  in  which  case  the  application  may  be  accepted  only  if  the  facility's  criteria  for 
admission  have  been  met.  If  any  box  is  checked  "No",  the  application  shall  be  rejected,  unless  only 
boxes  "1.A",  "I.B.",  or  "2"  are  checked  "No"  and  the  patient's  continued  voluntary  hospitalization  is 
necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate  placement  alternative. 

******************************************************** 

The  guardian  may  not  sign  a  three-day  notice  until  this  form  has  been  accepted. 

********************************************************** 

I,  a  designated  physician*  of  this  facility,  hereby  (check  all  applicable  boxes); 

4.  □  Accept  this  application  for  conditional  voluntary  hospitalization: 

□  A.  Guardian  is  applying  for  admission  and  all  criteria  for  admission  are  met. 

□  B.  Only  boxes  "1  A",  "1  .B"  or  "2"  are  checked  "No"  and  continued  hospitalization 

is  necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

5.  □  Reject  this  application  for  conditional  voluntary  hospitalization.  Reasons: 


Designated  Physician's  Signature  Date 


Printed  Name 


Title 

This  patient's  Conditional  Voluntary  status  must  be  reassessed  at  the  time  of  each  periodic  review. 

FILE  IN  PATIENT'S  RECORD  IMMEDIATELY 

*  A  physician  who  meets  the  criteria  in  104  CMR  33.03 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

(Parent  of  a  Minor  or  Guardian  With  Authority  to  Admit) 

Conditional  Voluntary  Hospitalization 
M.G.L.  Chapter  123,  Sections  10  &  11 


You  have  the  right  to  consult  with  an  attorney  or  paralegal  concerning  the 
legal  effect  of  conditional  voluntary  hospitalization  before  you  sign  an 
Application  For  Care  And  Treatnnent  On  A  Conditional  Voluntary  Basis  for  your 
ward.  You  may  consult  your  own  attorney.  Alternatively,  you  may  consult  with 
someone  at  the 

 by  calling  

local  legal  assistance  office  phone  number 

during  regular  working  hours,  or  you  may  consult  with  the  facility's 

Human  Rights  Officer  by  calling  extension  during  regular 

working  hours. 

Once  you  apply  for  conditional  voluntary  hospitalization  for  your  ward  and 
your  application  has  been  accepted  by  the  facility,  you  must  sign  a  three-day 
notice  if  you  decide  to  withdraw  your  ward  from  the  facility.  You  can  request 
help  with  this  notice  from  facility  staff.  This  facility  may  not  allow  you  to 
withdraw  your  ward  from  the  facility  until  three  days  (excluding  Saturday, 
Sunday  and  holidays)  after  you  sign  and  submit  the  notice. 

During  the  three  days  after  you  submit  your  notice,  the  facility  may  decide 
that  your  ward's  release  would  create  a  likelihood  of  serious  harm  to 

your 

ward  or  to  others  by  reason  of  mental  illness.  If  so,  the  Superintendent  or 
other  head  of  the  facility  may  file  a  petition  for  your  ward's  civil  commitment 
to  the  facility  for  a  period  of  up  to  six  months.  If  a  petition  is  filed,  the  District 
Court  will  begin  the  hearing  within  five  (5)  business  days,  not  including 
Saturday,  Sunday  and  holidays.  Your  ward  will  have  to  remain  in  the  facility 
until  the  hearing  is  completed  unless  the  facility  decides  to  discharge  your 
ward  before  the  hearing  is  completed.  Your  ward  will  be  represented  by  an 
attorney  at  the  hearing. 

However,  if  a  civil  commitment  petition  is  not  filed,  your  ward  will  be 
discharged  no  later  than  the  end  of  the  third  day  after  you  file  your  three-day 
notice  (excluding  Saturday,  Sunday  and  holidays). 
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CH.  123,  S.  12 


Chapter  123:  Section  12.  Emergency  restraint  of  dangerous  persons;  application 
for  hospitalization;  examination 

Section  12.  (a)  Any  physician  who  is  licensed  pursuant  to  section  two  of  chapter  one 
hundred  and  twelve  or  qualified  psychiatric  nurse  mental  health  clinical  specialist 
authorized  to  practice  as  such  under  regulations  promulgated  pursuant  to  the  provisions 
of  section  eighty  B  of  said  chapter  one  hundred  and  twelve  or  a  qualified  psychologist 
licensed  pursuant  to  sections  one  hundred  and  eighteen  to  one  hundred  and 
twenty-nine,  inclusive  of  said  chapter  one  hundred  and  twelve,  who  after  examining  a 
person  has  reason  to  believe  that  failure  to  hospitalize  such  person  would  create  a 
likelihood  of  serious  harm  by  reason  of  mental  illness  may  restrain  or  authorize  the 
restraint  of  such  person  and  apply  for  the  hospitalization  of  such  person  for  a  three  day 
period  at  a  public  facility  or  at  a  private  facility  authorized  for  such  purposes  by  the 
department.  If  an  examination  is  not  possible  because  of  the  emergency  nature  of  the 
case  and  because  of  the  refusal  of  the  person  to  consent  to  such  examination,  the 
physician,  qualified  psychologist  or  qualified  psychiatric  nurse  mental  health  clinical 
specialist  on  the  basis  of  the  facts  and  circumstances  may  determine  that 
hospitalization  is  necessary  and  may  apply  therefore.  In  an  emergency  situation,  if  a 
physician,  qualified  psychologist  or  qualified  psychiathc  nurse  mental  health  clinical 
specialist  is  not  available,  a  police  officer,  who  believes  that  failure  to  hospitalize  a 
person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness  may 
restrain  such  person  and  apply  for  the  hospitalization  of  such  person  for  a  three  day 
period  at  a  public  facility  or  a  private  facility  authorized  for  such  purpose  by  the 
department.  An  application  for  hospitalization  shall  state  the  reasons  for  the  restraint  of 
such  person  and  any  other  relevant  information  which  may  assist  the  admitting 
physician  or  physicians.  Whenever  practicable,  prior  to  transporting  such  person,  the 
applicant  shall  telephone  or  otherwise  communicate  with  a  facility  to  describe  the 
circumstances  and  known  clinical  history  and  to  determine  whether  the  facility  is  the 
proper  facility  to  receive  such  person  and  also  to  give  notice  of  any  restraint  to  be  used 
and  to  determine  whether  such  restraint  is  necessary. 


II 
i 


Section  12.  (b)  Only  if  the  application  for  hospitalization  under  the  provisions  of  this 
section  is  made  by  a  physician  specifically  designated  to  have  the  authority  to  admit  to  a 
facility  in  accordance  with  the  regulations  of  the  department,  shall  such  person  be 
admitted  to  the  facility  immediately  after  his  reception.  If  the  application  is  made  by 
someone  other  than  a  designated  physician,  such  person  shall  be  given  a  psychiatric 
examination  by  a  designated  physician  immediately  after  his  reception  at  such  facility.  If 
the  physician  determines  that  failure  to  hospitalize  such  person  would  create  a 
likelihood  of  serious  harm  by  reason  of  mental  illness  he  may  admit  such  person  to  the 
facility  for  care  and  treatment. 

Upon  admission  of  a  person  under  the  provisions  of  this  subsection,  the  facility  shall 
inform  the  person  that  it  shall,  upon  such  person's  request,  notify  the  committee  for 
public  counsel  services  of  the  name  and  location  of  the  person  admitted.  Said 
committee  for  public  counsel  services  shall  forthwith  appoint  an  attorney  who  shall  meet 
with  the  person.  If  the  appointed  attorney  determines  that  the  person  voluntarily  and 
knowingly  waives  the  right  to  be  represented,  or  is  presently  represented  or  will  be 
represented  by  another  attorney,  the  appointed  attorney  shall  so  notify  said  committee 
for  public  counsel  services,  which  shall  withdraw  the  appointment. 

Any  person  admitted  under  the  provisions  of  this  subsection,  who  has  reason  to  believe 
that  such  admission  is  the  result  of  an  abuse  or  misuse  of  the  provisions  of  this 
subsection,  may  request,  or  request  through  counsel  an  emergency  hearing  in  the 
district  court  in  whose  jurisdiction  the  facility  is  located,  and  unless  a  delay  is  requested 
by  the  person  or  through  counsel,  the  district  court  shall  hold  such  hearing  on  the  day 
the  request  is  filed  with  the  court  or  not  later  than  the  next  business  day. 


Relevant  Cases 


Newton-Wellesley  Hospital  v.  Magrini,  451  Mass.  777  (2008)  The  scope  of  the  abuse 
and  misuse  provision  of  §12(b)  that  may  be  raised  in  an  emergency  hearing  is  not 
limited  to  denial  of  the  procedural  rights  enumerated  in  §12(b)  but  is  a  catch-all 
provision  that  includes  other  circumstances  that  may  result  in  a  wrongful  admission. 
However,  the  emergency  hearing  can  not  be  used  to  challenge  the  substance  of  the 
underlying  clinical  decision. 

Click  here  and  enter  case  name  for  full  case:  http;//www. massreports.com/opinionarchive/ 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 

APPLICATION  FOR  AND  AUTHORIZATION  OF  TEMPORARY  INVOLUNTARY  HOSPITALIZATION 
 M.G.L.  Chapter  123.  Sections  12  (a)  and  12  (b)  

Application  Pursuant  to  12  (a) 

1)  .  Application  to  (Facility  Name):  

2)  .  I  hereby  apply  for  admission  of  (name  of  patient):  

Address:  C  ity/Town  State  

Social  Security  Number:  Date  of  Birth:  Sex:  M  □  F  □ 

to  the  facility  named  above  pursuant  to  M.G.L.  c.  123,  s.  12  (a).  This  person,  in  my  opinion,  requires 
hospitalization  at  the  above  named  facility  so  as  to  avoid  the  likelihood  of  serious  harm  by  reason  of 
mental  illness.  Evidence  supporting  my  opinion  includes: 

A).  Mental  Illness:  For  purposes  of  admission  to  an  inpatient  facility  under  Section  12,  "Mental 
Illness"  means  a  substantial  disorder  of  thought,  mood,  perception,  orientation,  or  memory  which  grossly 
impairs  judgment,  behavior,  capacity  to  recognize  reality  or  ability  to  meet  the  ordinary  demands  of  life. 
Symptoms  caused  solely  by  alcohol  or  drug  intake,  organic  brain  damage  or  mental  retardation  do  not 
constitute  a  serious  mental  illness.  Specify  evidence  including  behavior  and  symptoms: 


B).  Likelihood  of  Serious  Harm  (check  all  categories  that  apply): 
  (1)  Substantial  risk  of  physical  harm  to  the  person  himself/herself  as  manifested  by  evidence  of 

threats  of,  or  attempts  at  suicide  or  serious  bodily  harm;  and/or 
  (2)  Substantial  risk  of  physical  harm  to  other  persons  as  manifested  by  evidence  of  homicidal 

or  other  violent  behavior  or  evidence  that  others  are  placed  in  reasonable  fear  of  violent 

behavior  and  serious  physical  harm  to  them;  and/or 
  (3)  Very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself/herself  as 

manifested  by  evidence  that  such  person's  judgment  is  so  affected  that  he/she  is  unable  to 

protect  himself/herself  in  the  community  and  the  reasonable  provision  of  his/her  protection  is 

not  available  in  the  community. 
Specify  evidence  including  behavior  and  symptoms:  


3).  Applicant  Certification  (check  all  applicable  boxes) 

a.  I  am  a:  QLicensed  Physician  nQualified  (i.e.  Licensed)  Psychologist 

□  Qualified  (i  e.  Licensed  and  Certified)  Psychiatric  Nurse  Mental  Health  Clinical  Specialist 

□  Police  Officer 

b.  I  have  □   I  have  not  □   personally  examined  this  person.  If  not,  why?  


c.  □l  have  consulted  with  either  the  receiving  facility  or  emergency  screening  program. 
□  l  have  not  so  consulted  because  


Applicant's  name  (not  patient): 

(print)  Phone:  

Address:  City/Town  State  

Applicant's  signature:  Date:  Time:  

NOTE:  Parts  1)  through  3),  above,  must  be  completed  to  apply  for  involuntary  hospitalization. 
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COMMONWEALTH  OF  MASSACHUSETTS 


DEPARTMENT  OF  MENTAL  HEALTH 


Authorization  Pursuant  to  Section  12  (b) 

Designated  Physician*  Authorization  : 

(NOTE:  Boxes  A.  through  G.,  below,  must  be  checked  to  authorize  a  Section  12(b) 
involuntary  admission  to  a  facility.) 

A.  □    I  am  a  designated  physician*  of  the  aforementioned  facility  with  authority  to 

authorize  admissions  under  Section  12  (b). 

B.  □    I  have  personally  examined  this  person 

□  within  2  hours  of  his/her  arrival  at  the  facility 

O  more  than  2  hours  after  his/her  arrival  at  the  facility  due  to  the  fact  that  I  was  engaged  in 
an  emergency  situation.**  The  emergency  situation  was;  


 and  I  examined  the  patient  at  am/pm. 

C.  □    This  person  does  not  require  emergency  or  inpatient  medical  or  surgical  care. 

D.  □    I  have  offered  this  person  an  application  for  Care  and  Treatment  on  a  Conditional  Voluntary 
Basis  and  the  person: 

(one  of  the  two  boxes  below  must  be  checked  to  proceed  with  a  Section  12(b)  authorization) 

□  refused  to  sign,  or 

□  the  application  was  rejected  (the  reasons  why  the  application  was  rejected  must  be 
stated  on  the  application  and  the  rejected  application  shall  become  part  of  this 
person's  medical  record  at  the  facility). 

Note:    104  CMR  27.07  (1)  requires  that  the  patient  be  offered  an  opportunity  to  change  to 
conditional  voluntary  status  again  within  three  days  of  admission. 

I  concur  with  the  applicant's  recommendation  and  have  completed  a  psychiatric 
examination  to  support  this  conclusion.  Alternatively,  I  am  the  applicant,  I  have 
personally  examined  this  person,  and  have  completed  sections  1),  2),  2A)  and  28) 
on  the  opposite  side  of  this  form. 

In  my  opinion,  at  the  present  time  there  is  no  less  restrictive  placement  that  is  appropriate  for 
this  person  to  which  he  or  she  is  willing  to  go. 
I  authorize  this  person's  admission. 

I  reject  this  application  for  admission  for  the  following  reasons:  


E.  □ 

F.  D 

G.  D 

H.  D 


Designated  Physician's  Name  (print): 


Phone: 


Address: 


Designated  Physician's  Signature: 
Date: 


Time: 


*  A  physician  who  meets  the  criteria  in  104  CMR  33.03 
**  See  104  CMR  27.07  (2) 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

To  be  given  to  all  patients  admitted  under  M.G.L.  c.1  23, s  .  12  (b) 


Temporary  Involuntary  Hospitalization 
M.G.L.  Chapter  123,  Section  12  (b) 


You  have  been  admitted  to  this  facility  under  M.G.L.c  .  123,  s.  12  (b)  for  a 
period  of  up  to  three  (3)  business  days.  By  the  end  of  the  third  (3'^^)  business 
day,i  f  the  Superintendent  or  other  head  of  the  facility  decides  thaty  our 
release  would  create  a  likelihood  of  serious  harm  to  you  or  others  by 
reason  of  your  mental  illness, h  e  or  she  may  file  a  petition  for  your  civil 
commitment  to  the  facility  for  a  period  of  up  to  six  months.  If  a  petition  is 
filed,  the  District  Court  will  begin  the  hearing  within  five  (5)  business  days, 
not  including  Saturday,  Sunday  or  holidays,  during  which  time  you  will  have 
to  remain  in  the  facility. 

At  your  request,  we  will  notify  the  Committee  for  Public  Counsel  Services 
(CPCS)  of  your  name  and  location.  CPCS  will  then  appoint  an  attorney  to 
meetw  ith  you.  Would  you  like  CPCS  contacted  at  this  time? 


If  you  say  No  and  change  your  mind  later,  CPCS  will  be  contacted  at  that 
time. 

If  you  have  been  admitted  to  this  facility  under  M.G.L.c  .  123,  s.  12  (b)  and 
have  reason  to  believe  that  such  admission  is  the  result  of  an  abuse  or 
misuse  of  the  admissions  process,  you  may  request,  on  your  own  or  through 
counsel, a  n  emergency  hearing  in  the  District  Court  in  whose  jurisdiction 
this  facility  is  located.  If  you  wish  to  file  such  a  request,  the  facility  will 
provide  you  with  the  appropriate  form. 

I  have  received  and  read  this  Notice: 


Name  Date 


Staff  witness  signature  Date 


Form  12(b)  rights-302  Effective  March  2,  2005 
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□ 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

(Parent  of  a  Minor  Under  Sixteen  or  Guardian) 

Temporary  Involuntary  Hospitalization 
M.G.L.  Chapter  123,  Section  12  (b) 


Your  ward  has  been  admitted  to  this  facility  under  M.G.L.c  .  123,  s.  12  (b)  for 
a  period  of  up  to  three  (3)  business  days.  By  the  end  of  the  third  (3'^) 
business  day,  if  the  Superintendent  or  other  head  of  the  facility  decides  that 
your  ward's  release  would  create  a  likelihood  of  serious  harm  to  your  ward 
or  others  by  reason  of  mental  illness, h  e  or  she  may  file  a  petition  for  your 
ward's  civil  commitment  to  the  facility  for  a  period  of  up  to  six  months.  If  a 
petition  is  filed,  the  District  Court  will  begin  the  hearing  within  five  (5)  business 
days.n  oti  ncluding  Saturday,  Sunday  or  holidays, d  uring  which  time  your 
ward  will  have  to  remain  in  the  facility. 

At  your  request,  we  will  notify  the  Committee  for  Public  Counsel  Services 
(CPCS)  of  you  and  your  ward's  name  and  location.  CPCS  will  then  appoint 
an  attorney  to  meet  with  you  and  your  ward.  Would  you  like  us  to  contact 
CPCS  on  your  ward's  behalf  at  this  time?  Yes  □ 

No  □ 

If  you  say  No  and  change  your  mind  later,  we  will  notify  CPCS  for  you  and 
your  ward  at  that  time. 

If  your  ward  has  been  admitted  to  this  facility  under  M.G.L.c  .  123,  s.  12  (b) 
and  you  have  reason  to  believe  thats  uch  admission  is  the  result  of  an  abuse 
or  misuse  of  the  admissions  process, y  ou  may  request,  on  your  own  or  through 
counsel, a  n  emergency  hearing  in  the  District  Court  in  whose  jurisdiction 
this  facility  is  located.  If  you  wish  to  file  such  a  request,  the  facility  will 
provide  you  with  the  appropriate  form. 


I  have  received  and  read  this  Notice: 


Guardian  Name  Date 


Patient  Name 


Staff  witness  signature  Date 
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MEMORANDUM 


Date: 


To: 


From: 


District  Court  Judges  and  Cleric-Magistrates 
Hon.  Lynda  M.  Connolly,  Chief  Justice 
August  22,  2008 


Subject:        Mental  health  emergency  hearings  under  G.L.  c.  123,  §  12(b) 


In  Newton-Wellesley  Hosp.  v.  Magrini,  451  Mass.  777,  889  N.E.2d  929  (July  10,  2008),  the 
Supreme  Judicial  Court  clarified  several  aspects  of  mental  health  emergency  hearings.  Such  hearings 
are  available  under  the  third  paragraph  of  G.L.  c.  123,  §  12(b),  which  provides  that  a  person  who  is 
involuntarily  admitted  to  a  mental  health  facility: 

"who  has  reason  to  believe  that  such  admission  is  the  result  of  an  abuse  or  misuse  of  the  provisions  of  this 
subsection,  may  request,  or  request  through  counsel  an  emergency  hearing  in  the  district  court  in  whose 
jurisdiction  the  facility  is  located,  and  unless  a  delay  is  requested  by  the  person  or  through  counsel,  the  district 
court  shall  hold  such  hearing  on  the  day  the  request  is  filed  with  the  court  or  not  later  than  the  next  business 
day." 

In  Magrini,  the  Court  determined  that  the  scope  of  the  "abuse  or  misuse"  of  §  1 2(b)  that  may  be 
raised  in  such  emergency  hearings  is  not  limited  to  denial  of  the  procedural  rights  specifically 
enumerated  in  §  12(b),  and  that  "the  broad  language  serves  as  a  catch-all  provision  to  include  other 
circumstances  that  have  resulted  in  a  wrongful  §  12(b)  admission."  451  Mass.  at  784,  889  N.E.2d  at 


Significantly,  the  Court  also  confirmed  that  an  emergency  hearing  cannot  be  used  to  challenge 
the  substance  of  the  underlying  clinical  decision: 

"These  other  circumstances  do  not  include  a  challenge  to  the  substance  of  the  designated  physician's  actual 
'determin[ation]  that  failure  to  hospitalize  such  person  would  create  a  likelihood  of  serious  harm  by  reason  of 
mental  illness,"  G.  L.  c.  123,  §  12  (b),  first  par.,  because  the  Legislature  has  already  established  an  appropriate 
time  to  challenge  that  determination,  namely,  at  the  hearing  afforded  to  a  person  when  the  hospital  is  seeking 
the  person's  continued  commitment  beyond  the  three-day  hospitalization.  G.  L.  c.  123,  §§  7,  8."  451  Mass. 
at  784  n.l3,  889  N.E.2d  at  934  n.l3. 

This  case  began  with  a  District  Court  judge  denying  the  hospital's  civil  commitment  petition 
under  §§7  and  8  because  it  was  not  timely  filed  within  three  business  days.  Without  ever  releasing  the 
patient,  a  hospital  physician  then  readmitted  him  under  §  12.  The  patient's  counsel  requested  an 
emergency  hearing,  claiming  that  the  hospital  had  used  §  12  "to  effectively  countermand  a  court  order 
[of]  discharge."  The  Magrini  decision  held  that  the  patient  was  entitled  to  such  a  hearing  because: 
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"The  hospital's  conduct  of  effectuating  a  second  §  12(b)  commitment  rendered  the  order  directing  Magrini's 
discharge  illusory.  The  hospital  never  complied  with  the  court  order,  and  instead  continued  to  confine  Magrini 
against  his  will  in  a  locked  psychiatric  unit.  This  caused  Magrini  to  be  involuntarily  confined  for  eleven  days 
without  a  hearing.  Where  Magrini  was  not  afforded  his  statutory  rights  and  was  not  permitted  to  be  discharged 
in  accordance  with  a  court  order,  he  clearly  satisfied  the  minimal  showing  that  his  second  §  1 2(b)  commitment 
resulted  from  a  misuse  or  abuse  under  the  §  12(b)  process."  451  Mass.  at  784,  889  N.E.2d  at  935. 

The  Supreme  Judicial  Court  concluded  that  the  District  Court  should  have  conducted  a  hearing 
on  Magrini's  request.  However,  it  did  not  decide  the  substantive  issue  whether  an  immediate 
readmission  after  a  discharge  based  on  a  procedural  error  is  a  "misuse  or  abuse"  of  the  §  12(b)  process, 
noting: 

■'This  is  not  to  say  that  a  hospital  could  never  recommit  a  person  on  a  temporary  basis.  The  statutory  scheme 
does  not  prohibit  such  action,  but  that  issue  is  not  before  us."  451  Mass.  at  784  n.l4,  889  N.E.2d  at  935  n.l4. 

Finally,  the  Court  indicated  that  if  a  petition  "demonstrate[s]  a  proper  basis"  for  an  emergency 
hearing  by  making  a  non-frivolous,  "minimal  showing  that  [the]  commitment  resulted  from  a  misuse  or 
abuse  under  the  §  12(b)  process,"  a  judge  must  always  conduct  a  hearing  with  the  patient  present  (unless 
the  patient  waives  that  right): 

"Magrini's  request  for  an  emergency  hearing  unquestionably  demonstrated  a  proper  basis  of  a  misuse  or  abuse 
contemplated  under  §  12  (b),  third  par.,  to  warrant  an  emergency  hearing  ....  [H]e  clearly  satisfied  the  minimal 
showing  that  his  second  §  12(b)  commitment  resulted  from  a  misuse  or  abuse  under  the  §  12(b)  process  .... 
[UJnless  a  request  for  an  emergency  hearing  on  its  face  is  patently  frivolous,  the  obligation  to  hold  an 
emergency  hearing  is  mandatory.  To  ensure  meaningful  review  and  due  process  to  a  person  whose  liberty  is 
then  at  stake,  we  further  conclude  that  the  person  temporarily  committed  has  the  right  to  be  present  at  the 
hearing  and  may  be  heard.  The  hearing,  however,  does  not  necessarily  have  to  be  an  evidentiary  one.  The 
judge  conducting  the  hearing  will  have  the  discretion  to  decide  whether  evidence  should  be  required  in  light 
of  the  abuse  or  misuse  alleged"  (footnotes  omitted).  451  Mass.  at  784-785,  889  N.E.2d  at  935-936. 

Please  note  that  the  decision  required  a  hearing  in  a  situation  that  involved  only  a  question  of  law 
and  in  which  no  iTiaterial  facts  were  in  dispute.  Magrini  appears  to  hold  that  when  a  patient  files  a 
request  for  an  emergency  hearing  that  makes  a  "miniinal  showing"  of  misuse  or  abuse  of  §  12(b)  that  is 
not  "patently  frivolous,"  a  judge  inay  not  resolve  either  disputed  facts  or  legal  claims  without 
conducting  a  hearing  at  which  the  patient  is  present  or  waives  the  right  to  be  present.  This  means  that  it 
is  no  longer  permissible  for  a  judge  sometimes  to  resolve  a  non-frivolous  request  for  emergency  hearing 
"on  the  papers"  without  a  formal  hearing,  as  suggested  in  Transmittal  945  (February  23,  2007)  and  prior 
transmittals. 

The  Magrini  opinion  does  not  discuss  what  would  constitute  a  "patently  frivolous"  claim. 
Presumably  it  would  need  to  be  facially  irrelevant  to  the  commitment,  or  undercut  by  firinly  established 
law  or  undisputed  facts,  since  Massachusetts  appellate  courts  have  regularly  held  that  an  unpersuasive 
argument  is  not  the  saine  as  a  frivolous  one.  See,  e.g.,  Avery  v.  Steele,  414  Mass.  450,  455,  608  N.E.2d 
1014,  1017  (1993).  As  noted  above,  the  opinion  clearly  indicates  that  a  patient  inay  not  challenge  the 
substance  of  the  underlying  clinical  decision  at  an  emergency  hearing,  and  therefore  such  a  claim  would 
be  frivolous  and  could  be  denied  without  a  hearing. 
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This  decision  lias  required  a  revision  of  the  "Request  for  Emergency  Hearing"  form,  which 
is  attached  and  is  also  available  in  the  "Forms"  section  of  the  District  Court's  intranet  site  at 

lutp://lriaicourl\vcb/couiisaridiudacs/courls^^'d  for  cmcmcncv  licarirm  i  23  1  Zb.pd!"  and  our  internet  site 

at  h{tp://\v\v\v.mass.gov/courts/couiis^mdiudges/a>urts/districta)urt/re^^       loi'  emeruciicv  hearing  1 2.i  I  2b.pdr. 

A  copy  of  the  Magrini  opinion  is  attached. 


REQUEST  FOR  EMERGENCY  HEARING 

AFTER  INVOLUNTARY  ADMISSION  TO  MENTAL  HEALTH  FACILITY 

G.L.  c.  123,  §  12(b) 


DOCKET  NO  (to  be  added  by  court) 


Trial  Court  of  Massachusetts 
District  Court  Department 


District  Court 


To  be  completed  after  consultation  with  a  lawyer,  if  any,  and  then  filed  with  the  court  by  FAX  and  a  copy  given  to  the  facility  Director 


NAME  OF  PATIENT 

IN  THE  MATTER  OF 


I,  the  patient  named  above,  have  been  involuntarily  admitted  to  . 

NAME  OF  FACILITY 

I  hereby  request  an  emergency  court  hearing  because  I  have  reason  to  believe  that  my  admission  resulted  from  an  abuse  or 
misuse  of  the  admission  procedure  of  Massachusetts  General  Laws  c.  123,  §  12(b); 

1.  □  The  hospital  did  not  inform  me  of  my  right  to  request  a  lawyer. 

2.  □  The  hospital  did  not  notify  the  Committee  for  Public  Counsel  Services  of  my  request  to  have  a  lawyer. 

3.  Q  The  Committee  for  Public  Counsel  Services  did  not  appoint  a  lawyer  to  represent  me,  or  the  lawyer  appointed  to 

represent  me  did  not  meet  with  me. 

4.  Q  A  psychiatric  examination  was  not  conducted  by  a  physician  designated  by  the  Department  of  Mental  Health. 

5.  □  A  psychiatric  examination  was  not  conducted  within  two  hours. 

6.  D  Other  abuse  or  misuse  of  the  §  1 2(b)  admission  procedure  (describe  the  alleged  abuse  or  misuse): 


Please  note  that  a  designated  physician 's  clinical  decision  that  failure  to  hospitalize  the  patient  would  create  a  likelihood  ofsenous 
harm  by  reason  of  mental  illness  is  not  subject  to  review  at  an  emergency  hearing. 


I  give  permission  to  the  facility  to  release  my  mental  health  records  to  the  court  solely  for  the  purpose  of  the  requested  hearing. 


DATE  SIGNED 

COUNSEL'S  SIGNATURE  (if  any) 
X 

PATIENTS  SIGNATURE 
X 

COURT'S  RULING  ON  REQUEST 

To  be  completed  by  judge  and  retumed  to  patient  and  admitting  facility  by  FAX 

Upon  review  of  the  above  request,  the  Court  hereby  ORDERS  that: 

□   The  request  for  hearing  is  ALLOWED  and  a  HEARING  IS  SCHEDULED  for  

□  IN  THIS  COURT.      □  AT  THE  FACILITY  NAMED  ABOVE,  date&time 

The  patient  shall  be  present  at  such  hearing  unless  through  counsel  he  or  she  waives  the  right  to  be  present. 


O   The  request  for  hearing  is  DENIED  because: 

n  The  above  request  does  not  allege  any  abuse  or  misuse  of  the  admission  procedure  of  §  1 2(b). 
n  Other  (describe): 


(rev.  08/08) 


NOTICE:  All  slip  opinions  and  orders  are  subject  to  formal 
revision  and  are  superseded  by  the  advance  sheets  and  bound 
volumes  of  the  Official  Reports.     If  you  find  a  typographical 
error  or  other  formal  error,    please  notify  the  Reporter  of 
Decisions,    Supreme  Judicial  Court,    John  Adams  Courthouse,  1 
Pemberton  Square,    Suite  2500,    Boston,   MA  02108-1750;    (617)  557- 
10  30;   S JCReporter@s j  c .state. ma. us 


SJC-10119 


NEWTON-WELLESLEY  HOSPITAL     vs.      ROBERT  MAGRINI . 


Middlesex.  May  6,    2008.     -     July  10,  2008. 

Present:     Marshall,    C.J.,    Greaney,    Ireland,    Spina,    Cowin,  Cordy, 

&  Botsford,  JJ. 


Mental  Health.      Practice,    Civil,    Commitment  of  mentally  ill 
person.   Moot  case.     Moot  Ouestion. 


Petition  filed  in  the  Newton  Division  of  the  District  Court 
Department  on  June  15,  2006. 

A  request   for  an  emergency  hearing  was  considered  by  Dyanne 
J.   Klein,    J . 

The  Supreme  Judicial  Court  granted  an  application  for  direct 
appellate  review. 

Robert  D.    Fleischner    (J.    Paterson  Rae  with  him)    for  the 
defendant . 

Michael  T.    Porter  for  the  plaintiff. 

Beth  L.   Eisenberq  &  Stan  Goldman,    Committee  for  Public 
Counsel  Services,    &  Jennifer  Honiq,   William  Landers,    Frank  Laski, 
&  Karen  Owen  Talley,    for  Mental  Health  Legal  Advisors  Committee  & 
others,    amici  curiae,    submitted  a  brief. 


IRELAND,    J.     This  appeal  involves  the  scope  of  the  statutory 
right  to  an  emergency  hearing  afforded  under  G.    L.    c.  123, 
§  12    (b) ,    in  connection  with  the  temporary  involuntary  commitment 
of  a  person  with  mental  illness.     Robert  Magrini,    who  has  a 
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schizoaffective  disorder,    was  involuntarily  restrained  and 
temporarily  committed,    pursuant  to  G.   L.    c.    123,    §   12    (a_)  and 
(b) ,    to  a  psychiatric  unit  of  Newton-Wellesley  Hospital 
(hospital)    despite  an  order  discharging  him  from  that  unit. 
Magrini  previously  had  been  restrained  and  temporarily  committed 
to  a  psychiatric  unit  of  the  hospital,    and  had  obtained  a  court 
order  directing  his  discharge  because  the  hospital  did  not,  with 
respect  to  his   initial  temporary  commitment,    timely  file  a 
petition  for  his  continued  involuntary  commitment  pursuant  to 
G.   L.    c.    123,    §§  7  and  8.      Faced  essentially  with  a  recommitment 
and  continued  restraint  on  his  liberty,   Magrini  requested  an 
emergency  hearing  under  G.   L.   c.    123,    §   12    (b) .     The  request  was 
denied  by  a  District  Court  judge.      Pursuant  to  G.    L.    c.  123, 
§  9    (a),-  Magrini  appealed  to  the  Appellate  Division  of  the 
District  Court  Department    (Appellate  Division) ,    where  a  divided 
panel  entered  a  decision  and  order  dismissing  his  appeal.  We 
granted  Magrini ' s  application  for  direct  appellate  review.  We 
vacate  the  orders  of  the  District  Court. 

1.      Statutory  overview.     General  Laws  c.    123  pertains,    as  is 
relevant  here,    to  the  involuntary  civil  commitment  of  persons 
with  mental  illness.      Section  12  of  G.   L.    c.    123  addresses  the 
emergency  restraint  and  temporary  comimitment  of  persons  with 
mental  illness.      Section  §  12    (a)    provides,    in  pertinent  part, 

^  General  Laws  c.    123,    §  9    (a),   provides  that   " [m] atters  of 
law  arising  in  commitment  hearings    .    .    .    in  a  district  court  may 
be  reviewed  by  the  appellate  division  of  the  district  courts  in 
the  same  manner  as  the  civil  cases  generally." 
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"[a]ny  physician  who  is  licensed  pursuant  to    [G.   L.    c.    112,    §  2,] 
or  qualified  psychiatric  nurse  mental  health  clinical  specialist 
authorized  to  practice  as  such  under  regulations  promulgated 
pursuant  to    [G.    L.    c.    112,    §  80B,]    or  a  qualified  psychologist 
licensed  pursuant  to    [G.    L.    c.    112,    §§   118-129],    who  after 
examining  a  person  has  reason  to  believe  that   failure  to 
hospitalize  such  person  would  create  a  likelihood  of  serious  harm 
by  reason  of  mental  illness  may  restrain  or  authorize  the 
restraint  of  such  person   .    .    .    . "     Once  the  person  has  been 
restrained,    the  licensed  or  qualified  provider  under  §   12    (a)  may 
"apply  for  the  hospitalization  of  such  person  for  a  three  day 
period  at  a  public  facility  or  at  a  private   facility  authorized 
for  such  purposes  by  the  department    [of  mental  health] ."^     G.  L. 
c.    123,    §   12    (a) .      "An  application  for  hospitalization  shall 
state  the  reasons   for  the  restraint  of  such  person  and  any  other 
relevant  information  which  may  assist  the  admitting  physician  or 
physicians."     Id . 

Section  §  12    (b)    pertains  to  hospital  admissions.  It 
authorizes  a  "designated"  physician  temporarily  to  commit  a 
person  by  admitting  him  "immediately  after  his  reception"-^  to  a 

^  It  is  not  disputed  that  the  hospital  is  a  "facility"  under 
G.   L.   c.    123,    §  1. 

If  the  person  has  not  been  examined  by  a  designated 
physician  prior  to  his  reception  at  the  admitting  facility,  the 
person  "shall  receive  such  examination  immediately  after 
reception  at  such  facility.      For  the  purposes  of  this  paragraph, 
'immediately'    shall  mean  within  two  hours  and  before  the  person 
has  been  classified  as  a  patient  or  has  been  assigned  to  a  bed  or 
ward  by  the  admitting  staff.      In  the  event  that  the  designated 
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facility  "  [i] f  the  physician  determines  that  failure  to 

hospitalize  such  person  would  create'^'  a  likelihood  of  serious 

harm  by  reason  of  mental  illness    .    .    .    ."     G.    L.    c.  123, 

§  12    (b) ,    first  par.      The  statute  defines  the  term  " [ 1 ] ikelihood 

of  serious  harm"   as  including: 

"(1)    a  substantial  risk  of  physical  harm  to  the  person 
himself  as  manifested  by  evidence  of,    threats  of,  or 
attempts  at,    suicide  or  serious  bodily  harm;    (2)  a 
substantial  risk  of  physical  harm  to  other  persons  as 
manifested  by  evidence  of  homicidal  or  other  violent 
behavior  or  evidence  that  others  are  placed  in  reasonable 
fear  of  violent  behavior  and  serious  physical  harm  to  them; 
or    (3)    a  very  substantial  risk  of  physical  impairment  or 
injury  to  the  person  himself  as  manifested  by  evidence  that 
such  person's  judgment  is  so  affected  that  he  is  unable  to 
protect  himself  in  the  community  and  that  reasonable 
provision  for  his  protection  is  not  available  in  the 
community . " 

Id.   at  §  1.^ 

The  comimitment  authorized  under  §   12    (b)    is  temporary  and 
may  last  only  three  days.-     Id.   at  §  12    (d)  .      By  the  end  of  the 


physician  on  call  at  the  facility  is  engaged  in  an  emergency 
situation  elsewhere,    he  or  she  shall  conduct  such  an  examination 
as  soon  as  such  emergency  no  longer  requires  his  or  her 
attention."     104  Code  Mass.   Regs.   §  27.07(2)  (2008). 

^  This  determination  is  quite  different  from  the   "reason  to 
believe"   standard  set   forth  in  G.   L.   c.    123,    §   12    (a),  required 
for  restraint  and  application  for  hospitalization. 

The  Legislature  delegated  the  task  of  defining  the  term 
"mental  illness"  to  the  Department  of  Mental  Health  (department) 
See  G.   L.    c.    123,    §  2.     The  term  is  defined  as   "a  substantial 
disorder  of  thought,   mood,   perception,    orientation,    or  memory 
which  grossly  impairs   judgment,   behavior,    capacity  to  recognize 
reality  or  ability  to  meet  the  ordinary  demands  of  life,  but 
shall  not  include  alcoholism  or  substance  abuse."     104  Code  Mass 
Regs .   §  27  .  05  (1)    (2006)  . 

^  "The  periods  of  time  prescribed  or  allowed  under    [G.  L. 
c.    123,    §  12,]    shall  be  computed  pursuant  to  Rule   6  of  the 
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three  days,   the  statute  requires  the  hospital  to    (1)  discharge 
the  person  who  had  been  involuntarily  committed;    (2)    accept  the 
person's  application  for  a  conditional  voluntary  admission';  or 
(3)    file  a  petition  for  a  continued  commitment  under  §§  7  and  8, 
which  would  be  valid  for  a  period  of  either  six  or  twelve 
months."     Id.   at  §§  7,    8,    12    (d) . 

In  2000,    the  Legislature  amended  §  12    (b)    by  adding  the 
second  and  third  paragraphs.      See  St.    2000,    c.    249,    §   6.  These 
paragraphs  afford  certain  protections  to  persons  temporarily 
committed.     On  a  person's  admission,    the  hospital  must  inform  the 
person  that,    on  the  person's  request,    it  will  notify  the 


Massachusetts  Rules  of  Civil  Procedure."     G.    L.    c.    123,    §   12    (e) . 
As  such,    the  day  that  the  person  is  admitted  is  not  counted. 
See  Mass.   R.   Civ.    P.    6    (a),    365  Mass.    747  (1974). 

^  A  person  admitted  on  conditional  voluntary  status  is  "in 
need  of  care  and  treatment,"  and  is  accepted  by  the 
superintendent,    or  head  of  the  hospital,    on  a   "voluntary  basis." 
G.   L.   c.    123,    §   10    (a) .     The  superintendent,    "in  his  discretion, 
may  require    [a  conditional  voluntary  patient]    to  give  three  days 
written  notice  of    [his  or  her]    intention  to  leave  or  withdraw." 
Id .   at  §   11.      See  Acting  Supt.    of  Bournewood  Hosp.   v.    Baker ,  431 
Mass .    101    (2000)  . 

"  In  the  case  of  an  initial  petition  for  commitment  under 
G.   L.    c.    123,    §§  7  and  8,    "the  hearing  shall  be  commenced  within 
5  days  of  the   filing  of  the  petition,    unless  a  delay  is  requested 
by  the  person  or  his  counsel.     The  periods  of  time  prescribed  or 
allowed  under    [this  section]    shall  be  computed  pursuant  to  Rule  6 
of  the  Massachusetts  Rules  of  Civil  Procedure."     G.    L.    c.  123, 
§  7    (c) .     At  the  hearing,    the  facility  must  prove  beyond  a 
reasonable  doubt  that  the  person  is  mentally  ill  and  that  "the 
discharge  of  such  person  from  a  facility  would  create  a 
likelihood  of  serious  harm."     Id.   at  §  8    (a) .      See  Superintendent 
of  Worcester  State  Hosp.   v.   Hagberg.    374  Mass.    271,    276  (1978). 
In  addition,    the  facility  must  demonstrate  that  no  less- 
restrictive  alternative  to  hospitalization  is  appropriate. 
Commonwealth  v.   Nassar,    380  Mass.    908,    917-918  (1980). 
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Committee  for  Public  Counsel  Services    (CPCS)    of  the  name  and 

location  of  the  person.     G.    L.    c.    123,    §  12    (b) ,    second  par. 

Unless  the  person  waives  the  right  to  counsel,    or  has  or  desires 

private  counsel,    CPCS  is  then  obligated  to  appoint  an  attorney 

for  the  person.      Id.     The  appointed  attorney  is   required  to  "meet 

with  the  person."     Id..      In  addition,    the  statute  provides: 

"Any  person  admitted  under  the  provisions  of  this 
subsection,   who  has  reason  to  believe  that  such  admission  is 
the  result  of  an  abuse  or  misuse  of  the  provisions  of  this 
subsection,   may  request,    or  request  through  counsel  an 
emergency  hearing  in  the  district  court  in  whose 
jurisdiction  the  facility  is  located,   and  unless  a  delay  is 
requested  by  the  person  or  through  counsel,    the  district 
court  shall  hold  such  hearing  on  the  day  the  request  is 
filed  with  the  court  or  not  later  than  the  next  business 
day.  " 

Id.   at  §  12    (b) ,    third  par.^ 

2.     Background .     Magrini  was   first  temporarily  committed  to 
the  hospital  under  G.    L.   c.    123,    §  12    (b) ,    on  Friday,    June  9, 
2006.-'     On  Thursday,    June  15,    2006,    the  hospital   filed  a 
petition,    under  G.    L.    c.    123,    §§  7  and  8,    for  Magrini ' s  continued 
involuntary  commitment  for  a  six-month  period.     A  hearing  on  the 


^  The  statutory  scheme  does  not  allow  recovery  by  persons 
involuntarily  restrained  or  committed.     G.   L.    c.    123,    §  22 
("Physicians    [and  other  designated  medical  providers]    shall  be 
immune  from  civil  suits   for  damages  for  restraining, 
transporting,    applying  for  the  admission  of  or  admitting  any 
person  to  a  facility   ...    if  the  physician    [or  other  designated 
medical  provider]    acts  pursuant  to  this  chapter") . 

^°  Magrini  arrived  at  the  hospital  on  the  evening  of 
Thursday,    June  8,    2006.     The  examining  physician  completed  the 
application  for  a  temporary  involuntary  commitment  under  G.  L. 
c.    123,    §  12    (a),    at  about  10:15  P.M.   that  evening.     A  few  hours 
later,    at  1  A.M. ,    on  Friday,    June  9,    the  examining  physician 
completed  and  signed  the  authorization  under  G.    L.    c.  123, 
§  12    (b) ,    to  admit  Magrini . 
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petition  was  set   for  Tuesday,    June  20,  2006. 

On  Monday,    June   19,   Magrini  moved  to  dismiss  the  petition  on 
the  ground  that  it  had  not  been  filed  within  three  business  days 
after  his  admission,    as   required  by  the  statute,    which  would  have 
been  on  or  before  Wednesday,    June   14.     A  District  Court  judge 
allowed  the  motion  and  ordered  Magrini  discharged . 

On  Monday,    June  19,    on  receiving  the  order  of  discharge,  the 
hospital  proceeded  to  restrain  and  admit  Magrini  a  second  time 
pursuant  to  G.    L.    c.    123,    §  12    (a)    and    (b) .     The  paperwork  on 
this  commitment  was   signed  by  the  attending  psychiatrist,^^ 
fifteen  minutes  before  the  attending  psychiatrist's  note  of 
discharge.      During  this  time,   Magrini  remained  in  a  locked 
psychiatric  unit.     Through  his  counsel,   Magrini   filed  a  request 
for  an  emergency  hearing  pursuant  to  G.   L.    c.    123,    §   12    (b) .  The 
request  alleged  unlawful  detention,   specifically  citing  a  "misuse 
of  §   12    (a)    and  §   12    (b)    to  effectively  countermand  a  court  order 
[of]    discharge."     On  Tuesday,    June  20,    the  judge  who  had  acted  on 
the  plaintiff's  motion  to  dismiss  summarily  denied  Magrini 's 
request.     On  Wednesday,    June  21,   Magrini  agreed  to  a  conditional 
voluntary  admission  pursuant  to  G.    L.    c.    123,    §   10.  On 
Wednesday,    June  28,   Magrini  filed  an  appeal   from  the  judge's 

The  hospital  points  out  that,    even  if  it  had  timely  filed 
its  petition,    the  hearing  scheduled  for  June  20  did  fall  within 
the  prescribed  time  frame  for  hearings  on  petitions  for 
involuntary  commitments  pursuant  to  G.    L.   c.    123,    §§  7  and  8. 
See  G.    L.    c.    123,    §   7  . 

■^^  The  attending  psychiatrist  was  not  the  same  physician  who 
had  examined  and  admitted  Magrini  on  June  8  and  June  9. 
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denial  of  his   request   for  an  emergency  hearing. 

By  a  divided  panel,    the  Appellate  Division  dismissed  the 
appeal.     Relying  on  a  memorandum,    dated  February  23,    2007,  and 
designated  Transmittal  No.    945,    from  the  Chief  Justice  of  the 
District  Court  Department  to  District  Court  judges  and  clerk- 
magistrates    (transmittal   945),    the  Appellate  Division  concluded 
that  the  judge  had  discretion  to  permit  an  emergency  hearing  or 
to  decline  the  request  for  a  hearing  based  solely  on  the  papers 
submitted.     Although  the  Appellate  Division  stated  that  the 
"better  practice"  would  be  to  hold  an  emergency  hearing  on 
request,    it  found  that  the  hospital  had  acted  in  good  faith. 

Magrini  appealed  from  the  decision  of  the  Appellate 
Division.     As  has  been  noted,   we  granted  his  application  for 
direct  appellate  review. 

3.     Mootness .     Before  Magrini   filed  his  appeal   from  the 
order  denying  his  request  for  an  emergency  hearing,    he  agreed  to 
a  conditional  voluntary  admission.      In  view  of  Magrini 's 
conditional  voluntary  status,    the  order  appealed  from  no  longer 
has  effect,    and  the  appeal  is  moot.      See  Acting  Supt .  of 
Bournewood  Hosp.   v.   Baker,    431  Mass.    101,    103    (2000).  However, 
"[i]ssues  involving  the  commitment  and  treatment  of  mentally  ill 
persons  are  generally  considered  matters  of  public  importance" 
and  present  "classic  examples"  of  issues  that  are  capable  of 
repetition,    yet  evading  review.     Xd. ,    quoting  Guardianship  of 
Doe,    391  Mass.    614,    618    (1984).     We  note  that,    even  if  Magrini 
had  not  agreed  to  a  conditional  voluntary  admission,  appellate 
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review  of  the  denial  of  his  request  for  an  emergency  hearing 
would  not  have  occurred  prior  to  the  expiration  of  his  temporary 
commitment  or  prior  to  the  filing  of  a  petition  by  the  hospital 
for  his  continued  commitment  under  G.   L.    c.    123,    §§  7  and  8.  We 
therefore  exercise  our  discretion  and  address  the  merits. 

4.     Emergency  hearing.     We  are  called  in  this  appeal  to 
interpret  various  aspects  of  the  emergency  hearing  provision  in 
G.   L.    c.    123,    §   12    (b) ,    third  par.,    and,    thus,    are   faced  with 
questions  of  law.     We  first  address  the  hospital's  contention 
that  the  judge  correctly  denied  Magrini's  request  for  an 
emergency  hearing  because  the  basis  Magrini  cited  to  obtain  an 
emergency  hearing  was  outside  the  scope  of  G.    L.   c.  123, 
§  12    (b) .     The  hospital  relies  on  the  following  italicized 
language  in  the  emergency  hearing  provision:      "Any  person 
admitted  under  the  provisions  of  this  subsection,    who  has  reason 
to  believe  that  such  admission  is  the  result  of  an  abuse  or 
misuse  of  the  provisions  of  this  subsection,   may  request    ...  an 
emergency  hearing"    (emphasis  supplied) .     G.    L.    c.    123,    §  12    (b) , 
third  par.     Under  the  hospital's  interpretation,    a  person  is 
entitled  to  an  emergency  hearing  only  when  the  person  alleges  an 
abuse  or  misuse  of  one  of  the  specifically  enumerated  rights  set 
forth  in  §   12    (b) ,    such  as:     the  person's  examination  was  not 
conducted  by  a  designated  physician,    §   12    (b) ,    first  par.;  the 
person's  examination  was  not  conducted  in  a  timely  manner,    id. ; 
the  designated  physician  failed  to  apply  the  correct  standard  to 
admit  the  person,    id. ;   the  hospital  did  not  inform  the  person  of 
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its  obligation  to  notify  CPCS,    §  12    (b) ,    second  par.;  the 
hospital  did  not  notify  CPCS  of  the  person's  admission,    id.;  CPCS 
failed  to  appoint  an  attorney  for  the  person,    i_d.  ;   or  the 
appointed  attorney  failed  to  meet  with  the  person. 

The  hospital's  reading  of  the  emergency  hearing  provision  is 
too  narrow.     That  provision  states  that   "[a]ny  person  admitted" 
has  the  right  to  request  an  emergency  hearing  in  the  appropriate 
District  Court  where  he  or  she   "has  reason  to  believe"   that  the 
admission  has  occurred  because  of  "an  abuse  or  misuse"  of  a 
§  12    (b)    admission.     That  the  emergency  hearing  provision 
provides  any  person  admitted  with  the  opportunity  to  be  heard, 
and  heard  promptly,    if  the  admission  resulted  from  any  abuse  or 
misuse  of  a  §   12    (b)    admission  is  consistent  with  the  obvious 
intent  of  the  Legislature.     While  there  are  abuses  or  misuses 
that  may  occur  based  on  the  denial  of  one  or  more  of  the 
specifically  enumerated  rights  provided  in  the  first  and  second 
paragraphs  of  §  12    (b) ,    the  broad  language  serves  as  a  catch-all 
provision  to  include  other  circumstances  that  have  resulted  in  a 
wrongful  §   12    (b)    admission.^-'     Our  interpretation  is  consistent 


"  These  other  circumstances  do  not  include  a  challenge  to 
the  substance  of  the  designated  physician's  actual 
"determin [ ation ]    that  failure  to  hospitalize  such  person  would 
create  a  likelihood  of  serious  harm  by  reason  of  mental  illness," 
G.   L.   c.    123,    §   12    (b) ,    first  par.,   because  the  Legislature  has 
already  established  an  appropriate  time  to  challenge  that 
determination,    namely,    at  the  hearing  afforded  to  a  person  when 
the  hospital  is  seeking  the  person's  continued  commitment  beyond 
the  three-day  hospitalization.     G.    L.    c.    123,    §§  7,    8.      See  note 
8,    supra .     See  also  Wolfe  v.   Gormally,    440  Mass.    699,    704  (2004) 
(statute  is  to  be  construed  to  give  effect  to  all  its  provisions 
so  no  part  will  be  inoperative) . 
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with  the  intent  of  the  Legislature  to  extend  further  procedural 
protections  to  persons  who,    by  virtue  of  their  temporary 
involuntary  commitment,    are  experiencing  a   "massive  curtailment" 
of  their  liberty.     Commonwealth  v.   Nassar ,    380  Mass.    908,  917 
(1980),    quoting  Lessard  v.    Schmidt,    349  F.    Supp.    1078,    1093  (E.D. 
Wis.    1972).      See  Sullivan  v.   Brookline,    435  Mass.    353,    360  (2001) 
("statutory  language  should  be  given  effect  consistent  with  its 
plain  meaning  and  in  light  of  the  aim  of  the  Legislature  unless 
to  do  so  would  achieve  an  illogical  result")  . 

Magrini's   request  for  an  emergency  hearing  unquestionably 
demonstrated  a  proper  basis  of  a  misuse  or  abuse  contemplated 
under  §   12    (b) ,    third  par.,    to  warrant  an  emergency  hearing.  The 
hospital's  conduct  of  effectuating  a  second  §   12    (b)  commitment 
rendered  the  order  directing  Magrini's  discharge  illusory.^"  The 
hospital  never  complied  with  the  court  order,    and  instead 
continued  to  confine  Magrini  against  his  will   in  a  locked 
psychiatric  unit.     This  caused  Magrini  to  be  involuntarily 
confined  for  eleven  days  without  a  hearing.     Where  Magrini  was 
not  afforded  his   statutory  rights  and  was  not  permitted  to  be 
discharged  in  accordance  with  a  court  order,    he  clearly  satisfied 
the  minimal  showing  that  his  second  §  12    (b)    commitment  resulted 
from  a  misuse  or  abuse  under  the  §  12    (b)  process. 

The  hospital  argues  that,    under  the  emergency  hearing 


This   is  not  to  say  that  a  hospital  could  never  recommit  a 
person  on  a  temporary  basis.     The  statutory  scheme  does  not 
prohibit  such  action,   but  that  issue  is  not  before  us. 
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provision,    when  a  person  has  sufficiently  demonstrated  a  basis 
for  a  hearing,    such  hearing  is  directory  and  not  mandatory.  The 
operative  language  provides  that   "unless  a  delay  is  requested  by 
the  person    [who  has  been  temporarily  admitted]    or  through 
counsel,    the  district  court  shall  hold  such  hearing  on  the  day 
the  request  is  filed  with  the  court  or  not  later  than  the  next 
business  day"    (emphasis  supplied) .     G.    L.    c.    123,    §   12    (b) ,  third 
par.      In  view  of  the  significant  liberty  interests  at  stake  and 
our  previous   interpretations  that  the  use  of  the  term  "shall" 
imports  a  mandatory  or  imperative  obligation.    Commonwealth  v. 
Gross ,    447  Mass.    691,    694    (2006),    and  cases  cited,    we  conclude 
that,    unless  a  request  for  an  emergency  hearing  on  its   face  is 
patently  frivolous,      the  obligation  to  hold  an  emergency  hearing 
is  mandatory.     To  ensure  meaningful  review  and  due  process  to  a 
person  whose  liberty  is  then  at  stake,   we  further  conclude  that 
the  person  temporarily  committed  has  the  right  to  be  present  at 
the  hearing  and  may  be  heard.     The  hearing,    however,    does  not 
necessarily  have  to  be  an  evidentiary  one.     The  judge  conducting 
the  hearing  will  have  the  discretion  to  decide  whether  evidence 
should  be  required  in  light  of  the  abuse  or  misuse  alleged. 


■^^  Concerns  over  an  inundation  of  frivolous   requests  do  not 
appear  to  be  valid,    as   statistics  produced  by  the  department  show 
that,    over  a  six-year  period,    there  have  been  41,140  temporary 
commitments  under  §  12    (b)    and  only  279  emergency  hearing 
requests . 

Suggestions  made  in  internal  transmittals  or  memoranda 
from  the  Chief  Justice  of  the  District  Court  regarding  commitment 
proceedings  are  just  that.     Cf.   Eagle-Tribune  Publ .   Co.   v.  Clerk- 
Magistrate  of  the  Lawrence  Div.   of  the  Dist.   Court  Dep't,    4  4  8 
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5.     Conclusion .     The  decision  and  order  of  the  Appellate 
Division  dismissing  the  appeal  is  vacated.     The  order  of  the 
District  Court  denying  Magrini's  request   for  an  emergency  hearing 
is  vacated. 

So  ordered . 


Mass.    647,    648  n.4    (2007),    quoting  Commonwealth  v.  Clerk- 
Magistrate  of  the  W.   Roxbury  Div.   of  the  Dist.   Court  Dep't,  439 
Mass.    352,    357    (2003)    ("While  lacking  the  force  of  law  or  rules, 
the  Standards  of  Judicial  Practice    [regarding  complaint 
procedure]    .    .    .   are    'administrative  regulations  promulgated  by 
the  Chief  Justice  of  the  District  Court  that    [are]    treated  as 
statements  of  desirable  practice'   to  be  followed  in  the  District 
Courts") . 
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Clerk-Magistrates  ;  Please  distribute  the  additional  copies  (enclosed)  oj  this  memorandum  to 
the  court 's  designated  mental  health  scheduling  coordinator  and  to  his  or  her  backup  coordinator. 


MEMORANDUM 


To:  District  Court  Judges  and  Clerk-Magistrates 

From:  Hon.  Lynda  M.  Connolly,  Chief  Justice 

Date:  February  23,  2007 

Subject:        Scheduling  Civil  Commitment  Hearings  (G.L.  c.  123,  §§  7-8) 

 and  Emergency  Hearings  (§  121b])  

This  memorandum  describes  the  procedures  to  be  followed  in  scheduling  civil  commitment 
hearings  in  mental  health  matters  pursuant  to  G.L.  c.  123,  §§  7-8.  It  also  describes  the  procedures  for 
emergency  hearings  requested  by  patients  who  allege  that  "abuse  or  misuse"  of  the  provisions  of  G.L.  c. 
123,  §  12(b)  resulted  in  their  involuntary  admission  to  a  facility  without  court  involvement. 

This  memorandum  brings  together  in  one  place  information  previously  distributed  in  a  series  of 
earlier  memoranda  from  2000-2005.  (See  Trans.  752,  754,  756,  757,  766,  800  and  878.)  This 
memorandum  consolidates  and  replaces  those  earlier  transmittals;  it  does  not  include  any  new  or 
different  information. 


1.  Civil  commitments  under  G.L.  c.  123,  §§  7  and  8 

1.  When  are  these  procedures  applicable?  The  procedures  below  apply  only  to  initial  civil 
commitment  proceedings  under  §§  7-8.  These  may  follow  a  court  commitment  under  §  12(e),  often 
after  service  of  a  warrant  of  apprehension.  Alternately,  they  may  follow  an  emergency  admission 
without  court  involvement,  either  involuntarily  under  §  12(a)  or  (b),  or  as  a  "conditional  voluntary" 
admission  under  §§  10-1 1  or  12(c)-(d). 

These  procedures  do  not  apply  to: 

•    Subsequent  recommitment  hearings  under  G.L.  c.  123,  §§  7-8,  which  may  result  in  a  one- 
year  commitment.  Such  hearings  are  not  subject  to  the  5-day  hearing  deadline.  Instead  they 
are  subject  to  a  14-day  hearing  deadline,  unless  a  delay  is  requested  by  the  respondent  or  his 
or  her  counsel.  G.L.  c.  123,  §  7(c). 
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Hearings  that  arise  in  the  context  of  criminal  cases  under  G.L.  c.  123,  §§  1 5(e)  (aid  in 
sentencing),  16(b)  and  (c)  (defendants  found  incompetent  or  not  guilty  by  reason  of  insanity), 
and  18(a)  (mentally  ill  prisoners  and  pretrial  detainees).  Such  hearings  too  are  subject  to  a 
14-day  hearing  deadline.  G.L.  c.  123,  §  7(c). 

•    Alcoholism  and  other  substance  abuse  commitments  under  G.L.  c.  123,  §  35. 

The  chart  appended  to  this  memorandum  summarizes  the  hearing  deadlines  for  each  of  the 
various  types  of  civil  commitment  petitions. 

2.  Each  court  must  designate  a  mental  health  scheduling  coordinator  (and  a  backup)  to 
receive  mental  health  petitions  and  to  coordinate  hearings  and  notices.   When  the  court  receives 
petitions  for  mental  health  commitments,  it  must  act  promptly  to  fulfill  its  statutory  obligation  to 
schedule  timely  hearings  on  those  petitions.  Those  employees  at  each  court  who  receive  such 
commitment  petitions,  schedule  hearings,  and  send  notices  of  the  hearings  are  key  to  that  court's  ability 
to  meet  these  obligations.  Failure  to  perform  these  responsibilities  properly  may  result  in  the  release  of 
persons  who  may  be  mentally  ill  and  dangerous,  but  whose  release  is  required  by  law  if  the  hearings  to 
which  they  are  entitled  are  not  timely  provided. 

Each  court's  First  Justice  is  responsible  for  designating  a  mental  health  scheduling  coordinator 
(and  a  back-up)  to  coordinate  the  process.  If  the  coordinator  and  back-up  are  employees  of  the  Clerk's 
Office,  the  designation  decision  should  be  coordinated  with  the  Clerk-Magistrate.  A  current  list  of  these 
mental  health  scheduling  coordinators  is  available  to  court  personnel  in  the  "Clerks"  section  of  the 
District  Court's  intranet  website.  This  list  is  also  provided  to  the  Department  of  Mental  Health  and  to 
Bridgewater  State  Hospital,  private  mental  health  facilities,  and  the  Committee  for  Public  Counsel 
Services  (CPCS)  Mental  Health  Litigation  Unit  by  Regional  Administrative  Judge  Rosemary  B. 
Minehan,  Chair  of  the  District  Court  Committee  on  Mental  Health  and  Substance  Abuse.  Please  notify 
Faith  L.  Shannon  at  the  Region  1  regional  office  (508-295-9100)  of  any  corrections  or  changes  to  the  list 
of  mental  health  scheduling  coordinators. 

3.  Mental  health  facilities  must  file  a  petition  for  commitment  under  G.L.  c.  123,  §§  7-8 
within  3  days.  A  mental  health  facility  may  hold  a  person  involuntarily  for  a  maximum  of  three 
business  days  before  filing  a  petition  for  initial  commitment  under  G.L.  c.  123,  §§  7-8.  G.L.  c.  123, 
§§  1 1  (voluntary  conditional  admissions),  12(d)  (emergency  admissions),  12  (e)  (court-ordered 
commitments). 

4.  The  court  must  commence  a  hearing  on  an  initial  commitment  petition  under  G.L.  c. 
123,  §§  7-8  within  5  days.  Civil  commitment  hearings  must  be  commenced  within  five  business  days 
from  the  date  of  the  filing  of  the  petition  for  an  initial  commitment  under  G.L.  c.  123,  §§  7-8.  Failure  to 
comply  with  this  time  limit  requires  that  the  respondent  be  discharged,  unless  the  delay  has  been 
requested  by  the  respondent  or  his  or  her  counsel.  Hashimi  v.  Kalil,  388  Mass.  607,  446  N.E.2d  1387 
(1983). 
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As  indicated  above,  tiie  5-day  hearing  deadline  applies  only  to  initial  commitment  petitions 
under  §§  7-8.  It  does  not  apply  to  subsequent  recommitment  hearings  under  §§  7-8,  which  may  result  in 
a  one-year  commitment.  Nor  does  it  apply  to  hearings  that  arise  in  the  context  of  criminal  cases  under 
G.L.  c.  123,  §§  15(e),  16(b)  and  (c),  or  18(a).  Both  recommitment  hearings  and  hearings  in  the  context 
of  criminal  matters  are  subject  to  a  14-day  hearing  deadline,  unless  an  extension  is  requested  by  the 
person  or  his  or  her  counsel.  G.L.  c.  123,  §  7(c). 

5.  Procedures  for  scheduling  civil  commitment  hearings.  In  order  to  comply  with  the  5-day 
time  limit,  each  court  must  complete  the  following  steps: 

Receive  the  petition,  usually  by  fax.  The  mental  health  facility  may  file  the  petition  by  fax. 
The  fax  will  be  expressly  directed  to  the  mental  health  scheduling  coordinator  at  the  court.  It 
is  essential  that  an  arrangement  be  in  place  to  notify  the  scheduling  coordinator  of  incoming 
faxed  petitions  immediately  so  that  no  time  is  lost  while  the  petition  remains  in  the  fax  in- 
basket.  It  is  the  responsibility  of  the  scheduling  coordinator  (or  the  back-up  coordinator)  to 
receive  faxed  petitions  and  take  the  required  actions.  Receipt  of  the  fax  at  the  court 
constitutes  'Tiling"  for  the  purpose  of  beginning  the  5-day  time  limit. 

In  addition  to  the  information  required  to  be  set  forth  on  the  form  "PETITION  FOR 
COMMITMENT  PURSUANT  TO  G.L.  c.  123,  §§  7-8,"  mental  heahh  facilities  have  been  requested 
to  include  two  other  items  of  information  with  the  petition:  (1)  the  name  of  the  attorney,  if 
any,  who  has  been  appointed  to  represent  the  respondent  in  the  civil  commitment  matter,  and 
(2)  the  names  and  addresses  of  any  of  the  respondent's  family  members.  An  attorney  may 
have  been  appointed  at  the  time  of  the  §  12(e)  court  hearing  (if  such  a  hearing  was  held  prior 
to  admission)  or  at  the  time  of  the  emergency  admission  under  §  12(a)  or  (b)  (if  there  was  no 
prior  court  hearing). 

Determine  the  5-day  time  limit.  General  Laws  c.  123,  §  7(c)  provides  that  the  5-day  time 
limit  for  commencing  the  hearing  is  determined  in  accordance  with  Mass.  R.  Civ.  P.  6,  which 
excludes  the  day  on  which  the  petition  was  filed  and  any  intervening  Saturday,  Sunday  and 
legal  holiday.  If  the  fifth  day  is  a  Saturday,  Sunday  or  legal  holiday,  it  too  is  excluded  from 
the  computation;  the  next  business  day  is  then  considered  the  fifth  day. 

Select  a  hearing  date.  The  first  responsibility  of  the  scheduling  coordinator  receiving  the 
faxed  petition  is  to  determine  the  hearing  date.  There  is  a  2-day  minimum  period  that  must 
be  allowed  between  the  filing  of  a  commitment  petition  and  the  hearing  date  in  order  to 
permit  counsel  for  the  respondent  to  prepare  for  the  hearing.  G.L.  c.  123,  §  5. 


These  time  requirements  are  reflected  in  the  following  chart: 
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TIME  LIMITS  FOR  3-DAY  PETITIONS  AND  5-DAY  CIVIL  COMMITMENT  HEARINGS 

JnvohiiUarily 
hospitalized  on 

Petition  must  be  filed 
no  later  than 

Earliest  date  when 
hearing  can  be  scheduled 
(if  filed  on  date  in  column  2) 

Latest  dale  when 
hearing  can  be  scheduled 
(if filed  on  dale  in  column  2) 

Monday  (Week  1 ) 

Thursday  (Week  1 ) 

Tuesday  (Week  2 ) 

Thursday  (Week  2) 

Tuesday  (Week  1) 

Friday  (Week  1 ) 

Wednesday  (Week  2) 

Friday  (Week  2) 

Wednesday  (Week  1 ) 

Monday  (Week  2) 

Thursday  (Week  2) 

Monday  (Week  3) 

Thursday  (Week  1 ) 

'I'uesday  (Week  2) 

Friday  (Week  2) 

Tuesday  (Week  3 ) 

Friday  (Week  1) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

Saturday  (Week  1) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

Sunday  (Week  1 ) 

Wednesday  (Week  2) 

Monday  (Week  2) 

Wednesday  (Week  3) 

A  court  may  fulfill  both  the  2-day  minimum  period  and  the  5-day  maximum  period  by 
scheduling  these  hearings  on  the  same  two  days  of  each  week.  Any  of  the  following  five 
combinations  of  days  will  satisfy  both  statutory  requirements: 


POTENTIAL  COURT  SCHEDULES  FOR  5-DAY  CIVIL  COMMITMENT  HEARINGS 

Hearings  held  on 

Petitions  lo  be  heard 

Monday  & 
Wednesday 

•  on  Mondays,  court  may  hear  petitions  tiled  on  Monday.  Tuesday  or  Wednesday  of  prior  week 

•  on  Wednesdays,  court  may  hear  petitions  filed  on  Wednesday,  Thursday  or  Friday  of  prior  week 

Monday  & 
Thursday 

•  on  Mondays,  court  may  hear  petitions  filed  on  Monday,  Tuesday  or  Wednesday  of  prior  week 

•  on  Thursdays,  court  may  hear  petitions  filed  on  Thursday  or  Friday  of  prior  week,  or  Monda\  of 
this  week 

Tuesday  & 
Friday 

•  on  Tuesdays,  court  may  hear  petitions  filed  on  Tuesday,  Wednesday  or  Thursday  of  prior  week 

•  on  Fridays,  court  may  hear  petitions  filed  on  Friday  of  prior  week,  or  Monday  or  Tuesday  of  this 
week 

Tuesday  & 
Thursday 

•  on  Tuesdays,  court  may  hear  petitions  filed  on  Tuesday,  Wednesday  or  Thursday  of  last  week 

•  on  Thursdays,  court  may  hear  petitions  filed  on  Thursday  or  Friday  of  prior  week,  or  Monday  of 
this  week 

Wednesday  & 
Friday 

•  on  Wednesdays,  court  may  hear  petitions  filed  on  Wednesday,  Thursday  or  Friday  of  prior  week 

•  on  Fridays,  court  may  hear  petitions  filed  on  Friday  of  prior  week,  or  Monday  or  Tuesday  of  this 
week 

As  indicated  above,  the  5-day  hearing  deadline  applies  only  to  initial  §§  7-8  commitment 
petitions.  It  does  not  apply  to  subsequent  recommitment  hearings,  nor  to  hearings  that  arise 
in  the  context  of  a  criminal  case,  which  are  subject  to  a  14-day  hearing  deadline. 

The  selection  of  a  hearing  date  is  dependent  on  when  a  judge  will  be  available  in  that  court 
for  such  hearings.  Scheduling  coordinators  should  consult  with  their  court's  First  Justice, 
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who  should  in  turn  determine  with  the  Regional  Administrative  Judge  how  much  judge-time 
will  be  available  for  these  hearings  on  particular  dates. 

•  Determine  the  location  of  the  hearing.  Hearings  under  §§  7-8  are  normally  held  at  the 
petitioning  mental  health  facility.  With  the  approval  of  the  Regional  Administrative  Judge, 
hearings  may  be  held  at  the  court  when  circumstances  require.  First  Justices  should 
communicate  with  their  Regional  Administrative  Judge  on  this  issue  as  the  need  may  arise. 

Prepare  the  Notice  of  Hearing.  After  determining  the  date  and  place  of  the  hearing,  the 
scheduling  coordinator  must  prepare  a  "NOTICE  OF  HEARING  ON  PF:TrriON(s)  for  mental 
HEALTH  COMMITMENT  and/or  MEDICAL  TREATMENT."  An  interactive  version  of  this  notice 
is  available  to  court  personnel  on  the  District  Court  intranet  website.  The  notice  should 
indicate  the  docket  number  and  case  caption  (using  the  respondent's  name),  the  petitioner's 
name,  the  name  of  respondent's  counsel  (if  one  has  already  been  appointed;  this  should 
appear  on  the  information  received  from  the  facility),  and  the  scheduled  hearing  date,  time 
and  location.  The  notice  may  be  signed  with  a  facsimile  signature  of  the  Clerk-Magistrate  or 
an  assistant  clerk.  G.L.  c.  218,  §  14;  G.L.  c.  221,  §  17.  Use       this  Notice  of  Hearing  form 
for  scheduling  the  hearing.  Do  not  use  any  other  form  for  this  notice. 

Do  not  use  this  Notice  of  Hearing  form  to  schedule  "reviews."  If  the  court  schedules  a 
subsequent  "judicial  review"  of  an  already-ordered  commitment,  another  form  of  notice 
should  be  used,  not  the  Notice  of  Hearing  form. 

•  Issue  the  Notice  of  Hearing.  When  the  Notice  of  Hearing  form  has  been  filled  out,  the 
scheduling  coordinator  must  immediately  send  copies  to: 

■  the  respondent; 

■  counsel  who  has  previously  been  appointed  to  represent  the  respondent  on  this 
petition,  if  any; 

■  the  Director  of  the  petitioning  mental  health  facility; 

■  the  Director  of  the  CPCS  Mental  Health  Litigation  Unit  (whether  or  not  the 
respondent  has  previously-appointed  counsel);  and 

■  the  respondent's  nearest  relative  or  guardian  (if  such  information  has  been  received 
from  the  facility). 

The  notice  to  CPCS  and,  if  possible,  to  the  petitioning  facility  must  be  sent  by  fax.  Include  a 
copy  of  the  commitment  petition  with  the  copy  faxed  to  CPCS.  This  is  the  most  effective 
way  to  ensure  that  the  respondent's  counsel  receives  a  copy  of  the  petition  as  soon  as 
possible. 
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If  the  commitment  petition  arises  in  the  context  of  a  pending  criminal  case  (and  therefore 
involves  a  14-day  limit  for  the  hearing  date),  a  copy  of  the  Notice  of  Hearing  should  also  be 
sent  to  the  respondent's  criminal  defense  attorney  and  to  the  District  Attorney  involved,  if 
that  information  is  known. 

Complete  and  fax  the  notice  as  soon  as  possible  on  the  same  day  the  petition  is  received. 
Do  not  wait  until  the  end  of  the  day  to  fax  the  Notice  of  Hearing.  Send  the  notice  out  as 
soon  as  the  hearing  date  is  assigned.  Waiting  until  the  end  of  the  day  is  unfair  and 
unworkable  for  CPCS  personnel,  because  they  have  to  make  the  individual  attorney 
assignments  as  soon  as  possible,  and  they  receive  many  such  notices  daily.  If  the  notices  are 
not  faxed  until  the  end  of  the  day,  CPCS  staff  must  work  into  the  evening  to  avoid  losing  a 
day  in  notifying  counsel. 

Scheduling  coordinators  must  regard  this  responsibility  as  a  priority.  Back-up 
coordinators  must  also  act  on  petitions  promptly  on  any  day  that  the  regular  scheduling 
coordinator  is  not  at  work.  Delay  in  completing  the  notice  form  and  sending  it  out  can  have 
serious  legal  consequences,  including  mandatory  discharge  of  the  respondent. 

CPCS  will  then  appoint  and  notify  counsel.  When  the  CPCS  Mental  Health  Litigation  Unit 
receives  its  copy  of  the  Notice  of  Hearing  by  fax,  it  will  then  appoint  and  notify  counsel  for 
the  respondent,  in  accordance  with  G.L.  c.  21  ID,  §  6(b).  As  noted  above,  where  counsel  has 
previously  been  appointed  to  represent  the  respondent  on  this  petition  (e.g.,  at  the  time  of 
admission  or  at  a  previous  §  12[e]  hearing),  the  previously-appointed  attorney  should  be  sent 
a  copy  of  the  Notice  of  Hearing,  and  an  additional  copy  should  be  faxed  to  CPCS. 

When  hearings  are  cancelled  or  postponed.  The  scheduling  coordinator  is  responsible  for 
adjusting  the  schedule  when  notified  by  the  facility  that  a  petition  has  been  withdrawn  or 
when  the  respondent  requests  a  continuance  of  the  hearing  date. 

Transmit  case  files  and  hearing  list  on  the  hearing  date.  When  hearings  are  held  at  the 
petitioning  facility,  the  scheduling  coordinator's  final  task  is  to  ensure  that  the  case  files  and 
hearing  list  are  available  for  transportation  to  the  facility  on  the  day  of  the  hearing.  This  will 
require  coordination  with  the  person  responsible  for  bringing  them  to  the  facility  on  the 
hearing  date. 

When  hearings  are  conducted  at  the  courthouse,  the  scheduling  coordinator  should  ensure 
that  the  appropriate  person  in  the  clerk's  office  has  the  case  files  and  hearing  list  in  advance 
of  that  court  session. 
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11.  Emergency  hearings  under  G.L.  c.  123,  §  12(b) 

1 .  What  is  an  emergency  hearing?  Any  person  who  has  been  involuntarily  admitted  to  a 
mental  health  facility  by  a  physician  under  G.L.  c.  123,  §  12(b),  and  thus  without  prior  court 
authorization,  may  request  a  prompt  "emergency  hearing"  to  determine  whether  his  or  her  admission 
resulted  from  an  "abuse  or  misuse"  of  the  provisions  of  §  12(b). 

In  pertinent  part,  G.L.  c.  123,  §  12(b)  provides: 

"Any  person  admitted  [involuntarily]  under  the  provisions  of  this  subsection,  who  has  reason  to  believe 
that  such  admission  is  the  result  of  an  abuse  or  misuse  of  the  provisions  of  this  subsection,  may  request,  or 
request  through  counsel  an  emergency  hearing  in  the  district  court  in  whose  jurisdiction  the  facility  is  located, 
and  unless  a  delay  is  requested  by  the  person  or  through  counsel,  the  district  court  shall  hold  such  hearing  on 
the  day  the  request  is  filed  with  the  court  or  not  later  than  the  next  business  day"  (emphasis  added). 

2.  Nature  of  emergency  hearings.  There  are  several  important  features  of  this  statute: 

Limited  to  §  12(b)  admission  provisions.  The  emergency  hearing  is  limited  to  the  admission 
provisions  in  subsection  (b)  of  G.L.  c.  123,  §  12.  Thus,  any  allegations  concerning  the 
manner  in  which  the  person  was  restrained,  which  is  governed  by  §  12(a),  are  not  within  the 
scope  of  the  emergency  hearing. 

•  Focus  on  "abuse  or  misuse"  of  admission  provisions.  The  focus  of  an  emergency  hearing 
is  not  on  whether  the  admitting  mental  health  professional  made  the  "right"  decision,  but  on 
whether  the  patient's  admission  resulted  from  an  "abuse  or  misuse  "  of  the  provisions  of 
§  12(b).  Often  the  hearing  will  turn  on  whether  there  was  a  breach  of  the  statutory  procedural 
requirements.  The  hearing  does  not  involve  the  issue  of  probable  cause  unless  the  patient's 
claim  is  that  the  "abuse  or  misuse"  of  §  12(b)  was  that  there  was  no  reasonable  basis  for  the 
admission  decision. 

Initiated  at  patient's  request.  The  burden  is  on  the  patient  to  request  (or  to  have  counsel,  if 
any,  request)  an  emergency  hearing. 

Location  of  hearing.  The  emergency  hearing  must  be  held  in  the  district  court  in  whose 
jurisdiction  the  facility  is  located  and  it  must  be  held  on  the  day  the  hearing  is  requested  or 
not  later  than  the  next  business  day.  The  hearing  may  also  be  held  at  the  facility.  G.L.  c. 
123,  §5. 

3.  Procedures  for  emergency  hearings.  The  following  procedures  for  emergency  hearings  are 
recommended  by  the  District  Court  Committee  on  Mental  Health  and  Substance  Abuse,  and  I  request 
that  you  adhere  to  them. 
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Patient's  request  for  emergency  hearing.  A  request  for  an  emergency  hearing  under  G.L.  c. 
123,  §  12(b)  shall  be  made  on  the  "request  for  emergency  hearing  after  involuntary 
ADMISSION  TO  MENTAL  HEALTH  FACILITY  (OT..  c.  123,  §  12[b])"  form,  which  is  available  to 
court  personnel  on  the  District  Court  intranet  website.  The  completed  request  form  should 
be  filed  by  the  patient  or  his  or  her  attorney,  if  any,  by  fax  or  delivery  to  the  District  Court  in 
whose  jurisdiction  the  facility  is  located.  The  request  shall  (1)  indicate  the  provision(s)  of 
G.L.  c.  123,  §  12(b)  alleged  to  have  been  abused  or  misused,  and  (2)  set  forth  the  patient's 
reason  to  believe  that  the  admission  resulted  from  the  abuse  or  misuse  of  such  provision(s). 

Evidence  submitted  by  the  facility.  At  the  time  of  the  filing  of  the  request,  a  copy  thereof 
shall  be  provided  to  the  appropriate  person  at  the  admitting  facility.  The  facility  shall 
forthwith  file  with  the  court,  by  fax  or  delivery,  a  copy  of  the  application  for  hospitalization, 
a  copy  of  the  admitting  physician's  admission  notes  indicating  the  grounds  for  the  admission 
decision  and  the  time  that  the  psychiatric  examination  was  conducted,  and  an  affidavit, 
signed  under  the  pains  and  penalties  of  perjury,  supporting  any  factual  response  to  the 
allegations  made  by  the  patient  in  the  request. 

Court's  ruling  on  the  request  for  emergency  hearing.  A  judge  shall  review  the  patient's 
request  and  the  facility's  documents  forthwith  upon  their  receipt. 

■  Specific  §  12(b)  procedural  errors  alleged:  A  request  for  hearing  based  solely  on 
allegations  of  specific  procedural  errors  (items  1-4  on  the  request  form)  may  be 
denied  if  the  court  determines  that  any  factual  allegations  set  forth  by  the  patient  have 
been  rebutted  by  information  provided  by  the  facility. 

■  Other  abuse  or  misuse  of  §  12(b)  alleged:  A  request  for  hearing  based  solely  on 
other  allegations  (item  5  on  the  request  form)  may  be  denied  if  the  court  determines 
that  the  patient's  written  allegations,  even  if  sustained,  are  not  a  sufficient  reason  to 
believe  that  the  admission  decision  resulted  from  some  other  abuse  or  misuse  of  the 
provisions  of  §  12(b). 

■  Otherwise,  the  court  shall  allow  the  request  for  hearing,  schedule  a  hearing  and 
forthwith  notify  the  parties. 

Time  and  place  of  hearing.  An  emergency  hearing  must  be  conducted  on  the  day  the 
request  is  filed,  if  possible,  or  on  the  next  business  day.  Unless  the  court  orders  otherwise, 
the  hearing  will  be  conducted  at  the  court,  and  the  patient  must  be  transported  thereto  by  the 
facility  unless  he  or  she  waives  the  right  to  be  present.  The  hearing  may  be  conducted  at  the 
facility  if  the  court  is  able  to  do  so. 

Issue  for  decision.  The  issue  to  be  decided  at  the  emergency  hearing  is  whether  the  patient's 
admission  to  the  facility  was  the  result  of  abuse  or  misuse  of  one  or  more  of  the  provisions  of 
G.L.  c.  123,  §  12(b).  The  court's  determination  of  this  issue  must  be  based  on  such  evidence 
as  the  court  deems  proper,  including  testimony  by  or  on  behalf  of  the  patient,  and  the  records 
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submitted  by  the  facility.  In  appropriate  circumstances  the  court  may  require  the  attendance 
and  testimony  of  the  admitting  physician  or  other  personnel  of  the  facility. 

An  assertion  of  abuse  or  misuse  of  one  or  more  of  the  provisions  of  G.L.  c.  123,  §  12(b)  is 
based  either  on  an  allegation  that  a  required  procedural  step  was  not  taken,  or  on  an  alleged 
deficiency  in  the  admission  decision  itself: 

■  Alleged  omission  of  required  procedural  step.  Allegations  that  a  required  procedural 
step  was  not  taken  (items  1-4  on  the  Request  for  Emergency  Hearing  form)  present 
straightforward  questions  of  whether  the  hospital  did  or  did  not  take  specific  actions 
required  by  law.  Since  these  are  simple  factual  allegations,  the  patient  is  not  required 
to  state  an  explanation  on  the  form  in  order  to  have  a  hearing.  On  the  other  hand, 
evidence  in  the  records  submitted  by  the  facility  may  provide  a  basis  for  a  finding  on 
these  issues  without  the  necessity  of  a  hearing.  If  a  hearing  is  held  and  the  court  finds 
that  a  required  act  was  not  taken,  the  court  must  then  determine  whether  that  failure  is 
sufficiently  serious  to  constitute  an  "abuse  or  misuse"  of  the  provision  at  issue. 

■  Alleged  deficiency  in  the  admission  decision  itself  An  allegation  that  the  physician's 
admission  decision  was  itself  an  "abuse  or  misuse"  (item  5  on  the  Request  for 
Emergency  Hearing  form)  is  different.  Such  a  claim  is  not  based  on  an  asserted 
procedural  omission,  but  rather  questions  the  admitting  physician's  clinical  judgment 
and  application  of  the  legal  standard.  Accordingly,  the  recommended  procedure 
requires  the  patient  to  explain  his  or  her  reasons  for  believing  that  such  an  abuse  or 
misuse  has  occurred  in  order  to  obtain  a  hearing.  If  a  hearing  is  held,  such  abuse  or 
misuse  should  be  found  only  if  the  court  determines  that,  on  all  the  evidence 
presented,  there  was  no  reasonable  basis  for  the  admission  decision,  consistent  with 
the  legal  test  in  §  12(b).  This  approach  avoids  having  the  emergency  hearing  become 
an  appeal  or  de  novo  review  of  that  decision.  If  the  hospital  seeks  commitment  under 
§§  7-8,  a  full  adversarial  hearing  on  these  clinical  issues,  requiring  the  facility  to 
provide  proof  beyond  a  reasonable  doubt,  will  be  available  to  the  patient  in 
approximately  five  days. 

Results  of  the  hearing.  If  the  court  finds  that  the  admission  resulted  from  abuse  or  misuse  of 
one  or  more  of  the  provisions  of  §  12(b),  as  alleged  in  the  hearing  request,  the  court  should 
order  the  patient  discharged  forthwith.  If  the  court  does  not  so  find,  the  patient  will  remain 
in  the  custody  of  the  admitting  facility  for  fiarther  proceedings,  in  accordance  with  applicable 
law. 

If  the  court  sustains  the  patient's  allegations  in  the  emergency  hearing,  \\  appears  that  nothing 
would  prevent  the  patient  again  being  admitted  under  §  12(a)  or  (b),  with  the  new  admission 
process  conducted  in  such  a  way  as  to  cure  whatever  "abuse  or  misuse"  had  occurred  during 
the  earlier  admission. 


HEARING  DEADLINES  FOR  CIVIL  COMMITMENT  PETITIONS 

(G.L.  c.  123,  §  7[c]) 

This  chart  summarizes  the  hearing  deadlines  for  each  of  the  various  types  of  civil  commitment  petitions. 


Section  of 

G.L.  c.  123 

Type  of  G omni  itntcnt 

Hearing  Deadline 
after  fling  of petition 

§§  7-8 

First  (6  month)  Petition  for  Civil  Commitment 

WITHIN  5  DAYS 

Subsequent  (1  year)  Petition  for  Civil  Commitment 

Within  14  days 

§  8B(c) 

Petition  for  Authorization  to  Treat  Patient 
with  Antipsychotic  Medication 

•  If  coupled  with  commitment 
petition  under  §§  7-8,  15,  16  or 
18,  same  as  commitment  hearing 

•  Otherwise  within  14  days 

§  11 

Petition  for  Civil  Commitment  under     7  &  8  after 
"conditional  voluntary"  admission  under  §  10-11 

WITHIN  5  DAYS 

Emergency  Petition  by  hospitalized  person  "who  has  reason  to 
believe  that  such  admission  is  the  result  of  an  abuse  or  misuse" 
of  a  3-day  admission  under  §  12(b)  by  a  facility's  designated 
physician 

"On  the  day  the  request  is  filed  with 
the  court  or  not  later  than  the  next 
business  day" 

§  12(d) 

Petition  for  Civil  Commitment  under  §§  7  &  8  after: 

•  3-day  admission  under  §  12(a)-(b),  or 

•  3-day  commitment  under  §  12(e) 

WITHIN  5  DAYS 

§  12(e) 

Request  for  Warrant  of  Apprehension 

Heard  immediately  when  applicant  is 
before  court 

Petition  for  3-Day  Civil  Commitment 

Heard  immediately  when  respondent 
is  before  court  and  examined 

§  15(e) 

Petition  for  Civil  Commitment  of  Prisoner 
after  Aid-in-Sentencing  Examination 

Within  14  days 

§  16(b) 

First  Petition  for  Civil  Commitment  of  Criminal  Defendant 
found  Incompetent  or  Not  Guilty  by  Reason  of  Insanity 

Within  14  days 

§  16(c) 

Subsequent  Petition  for  Civil  Commitment  of  Criminal  Defendant 
found  Incompetent  or  Not  Guilty  by  Reason  of  Insanity 

Within  14  days 

§  18(a) 

Initial  Petition  for  Civil  Commitment  of  Prisoner 
or  Pretrial  Detainee 

Within  14  days 

Subsequent  Petition  for  Civil  Commitment  of  Prisoner 
or  Pretrial  Detainee 

Within  14  days 

§  35 

Commitment  of  Alcoholic  or  Substance  Abuser 

Heard  immediately  when  respondent 
is  before  court  and  examined 

I 


Section  12.  (c)  No  person  shall  be  admitted  to  a  facility  under  the  provisions  of  this 
section  unless  he,  or  his  parent  or  legal  guardian  in  his  behalf,  is  given  an  opportunity  to 
apply  for  voluntary  admission  under  the  provisions  of  paragraph  (a)  of  section  ten  and 
unless  he,  or  such  parent  or  legal  guardian  has  been  informed  (1)  that  he  has  a  right  to 
such  voluntary  admission,  and  (2)  that  the  period  of  hospitalization  under  the  provisions 
of  this  section  cannot  exceed  three  days.  At  any  time  during  such  period  of 
hospitalization,  the  superintendent  may  discharge  such  person  if  he  determines  that 
such  person  is  not  in  need  of  care  and  treatment. 


Section  12.  (d)  A  person  shall  be  discharged  at  the  end  of  the  three  day  period  unless 
the  superintendent  applies  for  a  commitment  under  the  provisions  of  sections  seven  and 
eight  of  this  chapter  or  the  person  remains  on  a  voluntary  status. 


I 


Section  12.  (e)  Any  person  may  make  application  to  a  district  court  justice  or  a  justice 
of  the  juvenile  court  department  for  a  three  day  commitment  to  a  facility  of  a  mentally  ill 
person  whom  the  failure  to  confine  would  cause  a  likelihood  of  serious  harm.  The  court 
shall  appoint  counsel  to  represent  said  person.  After  hearing  such  evidence  as  he  may 
consider  sufficient,  a  district  court  justice  or  a  justice  of  the  juvenile  court  department 
may  issue  a  warrant  for  the  apprehension  and  appearance  before  him  of  the  alleged 
mentally  ill  person,  if  in  his  judgment  the  condition  or  conduct  of  such  person  makes 
such  action  necessary  or  proper.  Following  apprehension,  the  court  shall  have  the 
person  examined  by  a  physician  designated  to  have  the  authority  to  admit  to  a  facility  or 
examined  by  a  qualified  psychologist  in  accordance  with  the  regulations  of  the 
department.  If  said  physician  or  qualified  psychologist  reports  that  the  failure  to 
hospitalize  the  person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental 
illness,  the  court  may  order  the  person  committed  to  a  facility  for  a  period  not  to  exceed 
three  days,  but  the  superintendent  may  discharge  him  at  any  time  within  the  three  day 
period.  The  periods  of  time  prescribed  or  allowed  under  the  provisions  of  this  section 
shall  be  computed  pursuant  to  Rule  6  of  the  Massachusetts  Rules  of  Civil  Procedure. 


Relevant  Cases 


Commonwealth  v.  Parra,  445  Mass.  262  (2005)  Statutory  deadlines  contained  in  the 
sexually  dangerous  person  statute  are  mandatory  to  protect  a  defendant's  liberty  interest. 

Click  here  and  enter  case  name  for  full  case:  http://www.massreports.com/opinionarchive/ 

In  the  Matter  of  Laura  L.,  54  Mass.App.Ct.  853  (2002)  Privileged  statements  made 
between  an  individual  and  a  psychotherapist  during  a  court-ordered  examination  in  an 
involuntary  commitment  proceedings,  pursuant  to  G.L.  c.  123,  §12(e),  are  admissible  only  if 
the  judge  determines  that  the  individual  made  a  knowing  and  voluntary  waiver  of  the 
privilege. 


Click  here  for  full  case:  http://masscases,com/cases/app/54/54massappct853.html 
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FOR  MENTAL  ILLNESS 

G.L.  c.  123,  §  12(e) 

DOCKET  NO  (to  be  added  by  court) 

Trial  Court  of  Massachusetts  r„^^ 
District  Court  Department       lit  J 

District  Court 

IN  THE  MATTER  OF 

NAME  OF  RESPONDENT 

DOB  OR  AGE 

GENDER 

□  MALE      □  FEMALE 

APPLICATION 

for  3-day  Commitment  for  Mental  illness 
G.L.  c.  123,  §  12(e) 

The  undersigned  applicant  hereby  applies  to  this  court  for  an  order  to  commit  the  respondent 
to  a  mental  health  facility  for  a  maximum  of  three  days  because  the  respondent  is  a  mentally 
ill  person  and  the  failure  to  confine  the  respondent  would  cause  a  likelihood  of  serious  harm. 

DATE  SIGNED 

APPLICANTS  SIGNATURE 
X 

APPLICANT'S  PRINTED  NAME 

APPLICANTS  TITLE  OR  RELATIONSHIP,  IF  ANY,  TO  RESPONDENT 

NOTES 

1 .  G.L.  c.  1 23,  §  1 2(e).  "Any  person  may  make  application  to  a  district  court  justice  ...  for  a  three  day  commitment  to  a  facility  of  a 
mentally  ill  person  whom  the  failure  to  confine  would  cause  a  likelihood  of  serious  harm.  The  court  shall  appoint  counsel  to  represent  said 
person.  After  hearing  such  evidence  as  he  may  consider  sufficient,  a  district  court  justice  .  .  .  may  issue  a  warrant  for  the  apprehension  and 
appearance  before  him  of  the  alleged  mentally  ill  person,  if  in  his  judgment  the  condition  or  conduct  of  such  person  makes  such  action 
necessary  or  proper.  Following  apprehension,  the  court  shall  have  the  person  examined  by  a  physician  designated  to  have  the  authority 
to  admit  to  a  facility  or  examined  by  a  qualified  psychologist  in  accordance  with  the  regulations  of  the  department.  If  said  physician  or 
qualified  psychologist  reports  that  the  failure  to  hospitalize  the  person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness, 
the  court  may  order  the  person  committed  to  a  facility  for  a  period  not  to  exceed  three  days,  but  the  superintendent  may  discharge  him  at 
any  time  within  the  three  day  period." 

2.  Calculation  of  3-day  period.  Pursuant  to  G.L.  c.  123,  §  12(e),  the  three-day  maximum  commitment  period  is  computed  pursuant 
to  Mass.  R.  Civ.  P  6,  that  is,  without  including  the  day  the  application  was  filed  or  any  intervening  Saturday,  Sunday  or  legal  holiday.  If  the 
third  day  is  a  Saturday,  Sunday  or  legal  holiday,  that  day  is  not  counted,  and  the  next  day  that  is  not  a  Saturday,  Sunday  or  legal  holiday 
is  counted  as  the  third  day. 


(rev.  10/06) 


WARRANT  OF  APPREHENSION 

G.L.  c.  123,  §  12(e) 

DOCKET  NO. 

Trial  f^oiirt  of  IWI^QQaphi iQAtfQ       — ^ 

«",»,  IS! 

District  Court  Department  W3 

District  Court 

NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

DOB  OR  AGE 

GENDER 

□  MALE      □  FEMALE 

DATE  WARRANT  EXPIRES 

AT  4  30  P  M 

WARRANT  OF  APPREHENSION 

for  Hearing  on  Application  for  3-day  Commitment  for  Mental  Illness 

G.L.  c.  123,  §  12(e) 


TO  ANY  PERSON  IN  THE  COMMONWEALTH  AUTHORIZED  TO  SERVE  CRIMINAL  PROCESS: 

An  application  has  been  filed  in  this  court  alleging  that  the  respondent  named  above  is  a  mentally  ill  person  and 
requesting  the  issuance  of  an  order  committing  the  respondent  to  a  mental  health  facility  for  a  maximum  of  three 
days  because  the  failure  to  confine  the  respondent  would  cause  a  likelihood  of  serious  harm. 

After  hearing  such  evidence  as  it  considers  sufficient,  the  Court  has  found  that  the  condition  or  conduct  of  the 
respondent  makes  it  necessary  or  proper  to  issue  a  warrant  for  the  apprehension  and  appearance  of  the 
respondent  before  this  court. 

You  are  therefore  ORDERED  to  apprehend  the  respondent  and  to  br  ing  such  respondent  before  a  judge  of  this 
court  forthwith,  so  that  the  respondent  may  be  examined  by  a  physician  designated  to  have  the  authority  to  admit 
to  a  facility  or  by  a  qualified  psychologist  in  accordance  with  the  regulations  of  the  Department  of  Mental  Health. 

This  warrant  shall  not  be  executed  unless  the  respondent  can  be  brought  before  a  judge  prior  to  4:30  p.m. 
on  the  same  day.  Unless  sooner  executed,  this  warrant  shall  expire  at  4:30  p.m.  on  the  date  shown  above. 

If  this  warrant  cannot  be  executed  in  accordance  with  its  terms,  any  officer  shall  proceed,  as  may  be  appropriate, 
under  the  authority  of  G.L.  c.  123,  §  12(a): 

"In  an  emergency  situation,  if  a  physician,  qualified  psychologist  or  qualified  psychiatric  nurse  mental  health  clinical  specialist  is  not  available,  a 
police  officer,  who  believes  that  failure  to  hospitalize  a  person  would  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness  may  restrain 
such  person  and  apply  for  the  hospitalization  of  such  person  for  a  three  day  period  at  a  public  facility  or  a  private  facility  authorized  for  such  purpose 
by  the  department ....  Whenever  practicable,  prior  to  transporting  such  person,  the  applicant  shall  telephone  or  otherwise  communicate  with  a 
facility  to  describe  the  circumstances  and  known  clinical  history  and  to  determine  whether  the  facility  is  the  proper  facility  to  receive  such  person 
and  also  to  give  notice  of  any  restraint  to  be  used  and  to  determine  whether  such  restraint  is  necessary." 


DATE  ISSUED 


TIME  ISSUED 


JUDGE'S  SIGNATURE 
X 


RETURN  OF  SERVICE 


□  By  virtue  of  this  warrant,  I  have  today  apprehended  and  brought  the  respondent  before  the  court. 

□  I  am  returning  this  warrant  to  the  court  unexecuted  because: 


DATE  &  TIME  OF  SERVICE 

POLICE  DEPT. 

APPREHENDING  OFFICER'S  SIGNATURE 

X 

(rev.  10/06) 


The  Commonwealth  of  Massachusetts 

Department  of  Mental  Health 
Forensic  Division 

ADULT  COURT  CLINIC  REFERRAL  FORM 


Date  Court  Judge   Docket  # 


Referred  Person/  Identifying  Information: 

Name  DOB  SS#  

Address  Zip 

Telephone  (Day/Evening/  Cell)  

Atlomey  Telephone  

ADA  Telephone  

Probation  Officer   Telephone  


Case  Status:    □  Arraignment      o  Pre-trial      □  Trial      □  Pre-sentence      □  Post-disposition 

Charges  

Interpreter  Needed?  □  Yes     □  No  Language:  

Time  Frame;  □  Same  day  □  No  return  date   □  Court  stipulated  return  date:  

Referral  Category/  Statutory:  (Please  check) 

Q    MGL  cl23  sl2(e)  Civil  commitment/  Mental  Illness  and  Risk  of  Harm 

Q    MGL  cl23  sl5(a)  Competence  to  Stand  Trail  (to  detcrrnine  need  for  inpalicnl  or  exiendcd  oulpaiicni  exam) 

□  MGL  cl23  si 5(a)  Criminal  Responsibility      (to  delcrmine  need  for  inpalicnl  or  extended  oulpaiieni  exam) 

□  MGL  Cl23  S  15(e)  Aid  in  Sentencing  (Jodelenninc  need  for  inpailcm  or  exicndedouipaiicm  exam) 

Q    MGL  cl23  sl9     Examination  of  a  Party  or  Witness  before  the  Court 

□  MGL  cl23  s35    Civil  commitment/Substance  Abuse  and  Risk  of  Harm 

Referral  Category/  Non-Statutory:  (Please  check) 

□  Judicial  Consult  regarding  mental  health  issue(s) 

o   Probation  Evaluation/Consult  regarding  mental  health  issue(s) 

Assessment  Question(s)  for  Non-Statutory  Referrals:  (Please  be  specific) 


Additional  Information:  Please  provide  each  o 

•  Criminal  docket  sheet  for  current  charges 

•  CORJ 

•  Police  report(s)  for  current  case(s) 


:  following  items  along  with  this  referral  fonm. 

•  cl23  sI2(e)  or  s35  petition  (if  applicable) 

•  Trial  court  probation  order  (if  applicable) 

•  Probation  offender  profile  (if  applicable) 


Signature  of  Referring  Justice  or  Probation  Officer: 


HRnFR 
\Jr\LJCi\ 

FOR  3-DAY  COMMITMENT  FOR  MENTAL  ILLNESS 

G.L.  c.  123,  §  12(e) 

DOCKET  NO, 

Trial  Court  of  Massachusetts 
District  Court  Department 

District  Court 

APPLICANT 

FACILITY  OF  COMMITMENT 

NAME  OF  RESPONDENT 


IN  THE  MATTER  OF 


ORDER 

for  3-day  Commitment  for  Mental  Illness 
G.L.  c.  123,  §  12(e) 


The  Court  has  considered  the  application  filed  by  the  applicant  named  above  for  the  commitment  of  the  respondent 
named  above  to  a  public  or  private  mental  health  facility  pursuant  to  G.L.  c.  123,  §  12(e). 

After  the  appointment  of  counsel,  an  examination  of  the  respondent  by  a  physician  designated  to  have  authority 
to  admit  to  a  facility  or  a  qualified  psychologist  in  accordance  with  the  regulations  of  the  Department  of  Mental 
Health,  and  a  report  by  such  physician  or  qualified  psychologist  that  the  failure  to  hospitalize  the  respondent  would 
create  a  likelihood  of  serious  harm  by  reason  of  mental  illness, 

the  Court  hereby  ORDERS  that  the  respondent  be  COMMITTED  to  the  facility  named  above  for  a  period  not 
exceeding  three  days,  such  period  to  be  computed  pursuant  to  Mass.  R.  Civ.  P.  6,  subject  to  the  authority  of  the 
superintendent  thereof  to  discharge  the  respondent  at  any  time  within  such  three  days. 

The  Court  further  ORDERS  any  duly  authorized  officers  to  remove  the  respondent  to  such  facility  and  deliver  the 
respondent  to  the  superintendent  or  medical  director  thereof,  and  to  make  return  promptly  to  the  clerk-magistrate 
of  this  court. 


DATE  ISSUED 

JUDGE'S  SIGNATURE 
X 

RETURN  OF  SERVICE 

1  have  delivered  the  respondent  to  the  facility  named  above,  together  with  a  copy  of  this  order. 

DATE  &  TIME  DELIVERED 

DELIVERING  OFFICER'S  SIGNATURE 
X 

TITLE 

(rev.  10/06) 


n 


II 
ii 
II 
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Chapter  123:  Section  10  Voluntary  admissions;  consultation  with  attorney; 
discharge;  outpatients;  veterans 

Section  10.  (a)  Pursuant  to  departmental  regulations  on  admission  procedures,  the 
superintendent  may  receive  and  retain  on  a  voluntary  basis  any  person  providing  the 
person  is  in  need  of  care  and  treatment  and  providing  the  admitting  facility  is  suitable  for 
such  care  and  treatment.  The  application  may  be  made  (1)  by  a  person  who  has  attained 
the  age  of  sixteen,  (2)  by  a  parent  or  guardian  of  a  person  on  behalf  of  a  person  under  the 
age  of  eighteen  years,  and  (3)  by  the  guardian  of  a  person  on  behalf  of  a  person  under  his 
guardianship.  Prior  to  accepting  an  application  for  a  voluntary  admission,  the 
superintendent  shall  afford  the  person  making  the  application  the  opportunity  for 
consultation  with  an  attorney,  or  with  a  person  who  is  working  under  the  supervision  of  an 
attorney,  concerning  the  legal  effect  of  a  voluntary  admission.  The  superintendent  may 
discharge  any  person  admitted  under  the  provisions  of  this  paragraph  at  any  time  he 
deems  such  discharge  in  the  best  interest  of  such  person,  provided,  however,  that  if  a 
parent  or  guardian  made  the  application  for  admission,  fourteen  days'  notice  shall  be  given 
to  such  parent  or  guardian  prior  to  such  discharge. 

(b)  Pursuant  to  departmental  regulations,  the  superintendent  of  a  facility  may  treat  persons 
as  outpatients  providing  application  for  outpatient  treatment  is  made  in  accordance  with  the 
application  provisions  of  paragraph  (a).  The  superintendent  may,  in  the  best  interest  of  the 
person,  discontinue  the  outpatient  treatment  of  a  person  at  any  time. 

(c)  The  chief  officer  of  any  facility  of  the  Veterans  Administration  within  the  commonwealth 
may  admit  eligible  veterans  under  the  provisions  of  this  chapter  and  thereupon  shall  be 
vested  with  the  same  powers  as  the  department  has  under  this  chapter  with  respect  to 
retention  or  discharge. 


Chapter  123:  Section  11  Voluntary  admissions;  withdrawal;  notice;  examination; 
retention 

Section  1 1 .  Any  person  retained  in  a  facility  under  the  provisions  of  paragraph  (a)  of  section 
ten  shall  be  free  to  leave  such  facility  at  any  time,  and  any  parent  or  guardian  who 
requested  the  admission  of  such  person  may  withdraw  such  person  at  any  time,  upon 
giving  written  notice  to  the  superintendent.  The  superintendent  may  restrict  the  right  to 
leave  or  withdraw  to  normal  working  hours  and  weekdays  and,  in  his  discretion,  may 
require  persons  or  the  parents  or  guardians  of  persons  to  give  three  days  written  notice  of 
their  intention  to  leave  or  withdraw.  Where  persons  or  their  parents  or  guardians  are 
required  to  give  three  days  notice  of  intention  to  leave  or  withdraw,  an  examination  of  such 
persons  may  be  conducted  to  determine  their  clinical  progress,  their  suitability  for  discharge 
and  to  investigate  other  aspects  of  their  case  including  their  legal  competency  and  their 
family,  home  or  community  situation  in  the  interest  of  discharging  them  from  the  facility. 
Such  persons  may  be  retained  at  the  facility  beyond  the  expiration  of  the  three  day  notice 
period  if,  prior  to  the  expiration  of  the  said  three  day  notice  period,  the  superintendent  files 
with  the  district  court  a  petition  for  the  commitment  of  such  person  at  the  said  facility. 
Before  accepting  an  application  for  voluntary  admission  where  the  superintendent  may 
require  three  days  written  notice  of  intention  to  leave  or  withdraw,  the  admitting  or  treating 
physician  shall  assess  the  person's  capacity  to  understand  that:  (i)  the  person  is  agreeing 
to  stay  or  remain  at  the  hospital;  (ii)  the  person  is  agreeing  to  accept  treatment;  (iii)  the 
person  is  required  to  provide  the  facility  with  three  days  written  advance  notice  of  the 
person's  intention  to  leave  the  facility;  and  (iv)  the  facility  may  petition  a  court  for  an 
extended  commitment  of  the  person  and  that  he  may  be  held  at  the  facility  until  the  petition 
is  heard  by  the  court.  If  the  physician  determines  that  the  person  lacks  the  capacity  to 
understand  these  facts  and  consequences  of  hospitalization,  the  application  shall  not  be 
accepted. 


COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis 
M.G.L.C  hapter  123,  Sections  10  &  11 


Name  of  Patient  (please  print). 


Address: 


City/Town 


State 


Social  Security  Number: 


Date  of  Birth: 


Sex  M  □   F  □ 


To  the  Superintendent  (or  other  head)  of 


Name  of  Facility 


1 .  I  am  16  years  of  age  or  older  and  hereby  apply  to  be  a  patient  at  the  above  facility. 

2.  I  realize  that  when  I  want  to  leave  the  facility,  I  must  give  written  notice  to  the  Superintendent  of 
the  facility,  who  may  delay  my  departure  for  up  to  three  days  (excluding  Saturday,  Sunday  and 
holidays). 

3.  Once  I  give  notice  of  my  intention  to  leave  the  facility,  I  realize  that  if  the  Superintendent  thinks  I 
might  be  a  danger  to  myself  or  other  people  because  of  my  mental  illness,  he  or  she  may  petition  the 
District  Court  within  the  three-day  period  seeking  to  have  me  committed  to  (ordered  to  stay  at)  the 
facility  for  up  to  six  months.  The  Court  will  schedule  a  hearing.  I  have  a  right  to  be  represented  by 
an  attorney  at  the  hearing.  If  I  cannot  afford  an  attorney,  the  Court  will  appoint  one  for  me.  After  the 
filing  of  the  petition,  the  Court  has  five  (5)  business  days  to  begin  a  hearing  on  my  commitment. 
During  this  time,  I  must  remain  at  the  facility.  At  the  hearing,  the  judge  will  decide  whether  or  not  I 
can  leave  the  facility. 

4.  I  realize  that  if  the  Superintendent  thinks  I  need  to  have  a  legal  guardian  with  special  authority  to 
consent  to  my  staying  at  the  facility,  he  or  she  may  petition  the  Probate  Court  to  hold  a  hearing. 
However,  he  or  she  may  not  delay  my  departure  unless  an  order  allowing  such  a  delay  is  issued  by  a 
Probate  Court  judge  before  the  end  of  the  third  day  (excluding  Saturday,  Sunday  and  holidays)  after  I 
give  notice. 

5.  I  agree  to  receive  treatment  at  this  facility  for  my  mental  illness.  I  understand  that  this 
agreement  does  not  limit  my  right  to  refuse  at  any  time  specific  treatment  interventions  such  as 
antipsychotic  medication,  electroconvulsive  therapy  or  psychosurgery. 

6.  I  have  been  given  a  copy  of  my  Notice  of  Rights  (Form  CV-SOl). 

7.  I  have  been  offered  the  opportunity  to  consult  with  a  lawyer  or  paralegal  concerning  the  effect  of 
a  conditional  voluntary  admission. 

8.  I  understand  that  the  facility  will  accept  or  reject  this  application  in  accordance  with  the 
applicable  clinical  and  legal  standards. 


Signature  ofP  atient  Date 


Witness  Date 

Form  CV-300  page  1  Effective  March  2,  2005 


PDF  created  with  pdfFactory  Pro  trial  version  www.pdffactorv.com 


ACCEPTANCE/REJECTION  BY  THE  FACILITY 


The  following  questions  shall  be  answered,  and  the  application  shall  be  accepted  or  rejected,  by  a 
designated  physician*  of  the  facility. 

1.  This  patient 

Yes  No 

A.  has  been  diagnosed  with  mentalillness,  as  defined  in  104  CMR         □  □ 
27.05  (1), 

B.  is  in  need  of  care  and  treatment  for  this  mental  illness,  □  □ 

C.  is  in  need  of  hospitalization  (i)  for  such  care  and  treatment  or  (ii)        □  □ 
to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

2.  This  facility  is  suitable  for  such  care  and  treatment.  □  □ 

3.  I  have  determined  that  this  patient  understands  that  he/she 

A.  is  agreeing  to  stay  and  receive  treatment  at  this  facility,  □  □ 

B.  must  sign  a  three-day  notice  of  his/her  intention  to  leave,  D  D 

C.  may  or  may  not  be  allowed  to  leave  without  a  court  hearing.  D  D 

****************** *********************************** ******* 

If  every  box  is  checked  "Yes",  then  the  application  shall  be  accepted  unless  the  patient  has  not  yet 
been  admitted,  in  which  case  the  application  may  be  accepted  only  if  the  facility's  criteria  for 
admission  have  been  met.  If  any  box  is  checked  "No",  the  application  shall  be  rejected,  unless  only 
boxes  "1  .A",  "1  .B.",  or  "2"  are  checked  "No"  and  the  patient's  continued  voluntary  hospitalization  is 
necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate  placement  alternative. 

*********************************************************************************************************************** 

The  patient  may  not  sign  a  three-day  notice  until  this  form  has  been  accepted. 

*********************************************************************************************************************** 

I,  a  designated  physician*  of  this  facility,  hereby  (check  all  applicable  boxes): 

4.  □  Accept  this  application  for  conditional  voluntary  hospitalization: 

□  A.  Patient  is  applying  for  admission  and  all  criteria  for  admission  are  met. 

□  B.  Only  boxes  "1  .A",  "1  .B"  or  "2"  are  checked  "No"  and  continued  hospitalization 

is  necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

5.  □  Reject  this  application  for  conditional  voluntary  hospitalization.  Reasons: 


Designated  Physician's  Signature  Date 

Printed  Name 

Title 

This  patient's  competency  to  remain  on  Conditional  Voluntary  status  must  be  reassessed  at  the  time  of 
each  periodic  review. 

FILE  IN  PATIENT'S  RECORD  IMMEDIATELY 
"A  physician  who  meets  the  criteria  in  104  CMR  33.03  
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

To  be  given  to  al]  patients  16  years  of  age  and  older 

Conditional  Voluntary  Hospitalization 
M.G.L.  Chapter  123,  Sections  10  &  11 


You  have  the  right  to  consult  with  an  attorney  or  paralegal  concerning  the 
legal  effect  of  conditional  voluntary  hospitalization  before  you  sign  an 
Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis. 
You  may  consult  your  own  attorney.  Alternatively,  you  may  consult  with 
someone  at  the 

 by  calling  

local  legal  assistance  office  phone  number 

during  regular  working  hours,  or  you  may  consult  with  the  facility's 

Human  Rights  Officer  by  calling  extension  during  regular 

working  hours. 

Once  you  sign  the  application  for  conditional  voluntary  hospitalization  and 
your  application  has  been  accepted  by  the  facility,  you  must  sign  a  three- 
day  notice  if  you  decide  to  leave  the  facility.  You  can  request  help  with 
this  notice  from  facility  staff.  You  may  not  be  permitted  to  leave  the  facility 
until  three  days  (excluding  Saturday,  Sunday  and  holidays)  after  you  sign 
and  submit  the  notice. 

During  the  three  days  after  you  submit  your  notice,  the  facility  may  decide 
that  your  release  would  create  a  likelihood  of  serious  harm  to  yourself  or  to 
others  by  reason  of  your  mental  illness.  If  so,  the  Superintendent  or  other 
head  of  the  facility  may  file  a  petition  for  your  civil  commitment  to  the  facility 
for  a  period  of  up  to  six  months.  If  a  petition  is  filed,  the  District  Court  will 
begin  the  hearing  within  five  (5)  business  days,  not  including  Saturday, 
Sunday  and  holidays.  You  will  have  to  remain  in  the  facility  until  the  hearing 
is  completed  unless  the  facility  decides  to  discharge  you  before  the  hearing  is 
completed.  You  will  be  represented  by  an  attorney  at  the  hearing. 

Alternatively,  the  facility  may  decide,  after  reviewing  your  situation,  to  seek 
a  Probate  Court  guardianship  with  authority  to  consent  to  your  admission  to 
the  facility. 

However,  if  a  civil  commitment  petition  is  not  filed  or  if  a  Probate  Court 
order  is  not  issued,  you  will  be  discharged  no  later  than  the  end  of  the  third 
day  after  you  file  your  three-day  notice  (excluding  Saturday,  Sunday  and 
holidays). 


Form  CV  rights-301 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


Application  For  Care  And  Treatment  On  A  Conditional  Voluntary  Basis 
M.G.L.  Chapter  123,  Sections  10  &  11 

{made  by  Guardian  With  Autliority  to  Admit) 


Name  of  Patient  (Ward) 


please  print 


Address: 


.City/Town_ 


State 


Social  Security  Number: 
Name  of  Guardian  

Address:  


Date  of  Birth: 


.Sex  IVlD  FD 


Plione  #: 


To  the  Superintendent  (or  other  head)  of . 


.City/Town_ 


State 


Name  of  Facility 

1 .  I  am  the  legal  guardian  of  the  above-named  patient  with  special  authority  to  consent  to  his/her 
admission  to  this  facility.  A  copy  of  the  guardianship  order  establishing  this  authority  is  attached. 

2.  1  wish  to  admit  my  ward  as  a  patient  at  the  above  facility. 

3.  I  realize  that  when  I  want  my  ward  to  leave  the  facility,  I  must  give  written  notice  to  the 
Superintendent  of  the  facility,  who  may  delay  my  ward's  departure  for  up  to  three  days  (excluding 
Saturday,  Sunday  and  holidays). 

4.  Once  I  give  notice  that  I  want  my  ward  to  leave  the  facility,  I  realize  that  if  the  Superintendent 
thinks  my  ward  might  be  a  danger  to  himself  or  herself  or  other  people  because  of  mental  illness,  he 
or  she  may  petition  the  District  Court  within  the  three-day  period  seeking  to  have  my  ward  committed 
to  (ordered  to  stay  at)  the  facility  for  up  to  six  months.  The  Court  will  schedule  a  hearing.  My  ward 
has  the  right  to  be  represented  by  an  attorney  at  the  hearing.  If  he  or  she  cannot  afford  an  attorney, 
the  Court  will  appoint  one.  After  the  filing  of  the  petition,  the  Court  has  five  (5)  business  days  to 
begin  a  hearing  on  my  ward's  commitment.  During  this  time,  my  ward  must  remain  at  the  facility.  At 
the  hearing,  the  judge  will  decide  whether  or  not  my  ward  can  leave  the  facility. 

5.  I  agree  to  my  ward's  receiving  treatment  at  this  facility  for  mental  illness.  I  understand  that  this 
agreement  does  not  limit  my  ward's  right  to  refuse  at  any  time  specific  treatment  interventions  such 
as  antipsychotic  medication,  electroconvulsive  therapy  or  psychosurgery. 

6.  I  have  been  given  a  copy  of  my  Notice  of  Rights  (Form  CV-SOIG). 

7.  I  have  been  offered  the  opportunity  to  consult  with  a  lawyer  or  paralegal  concerning  the  effect  of 
a  conditional  voluntary  admission. 

8.  I  understand  that  the  facility  will  accept  or  reject  this  application  in  accordance  with  the 
applicable  clinical  and  legal  standards. 


Signature  ofG  uardian 


Date 


Witness 


Date 
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ATTACH  COPY  OF  GUARDIANSHIP  PAPERS  INDICATING  SPECIAL  AUTHORITY 

TO  CONSENT  TO  ADMISSION 

ACCEPTANCE/REJECTION  BY  THE  FACILITY 


The  following  questions  shall  be  answered,  and  the  application  shall  be  accepted  or  rejected,  by  a 
designated  physician*  of  the  facility. 

1.  This  patient 

Yes  No 

A.  has  been  diagnosed  with  mental  illness,  as  defined  in  104  CMR        □  □ 
27.05  (1). 

B.  is  in  need  of  care  and  treatment  for  this  mental  illness,  □  □ 

C.  is  in  need  of  hospitalization  (i)  for  such  care  and  treatment  or  (ii)        □  □ 
to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

2.  This  facility  is  suitable  for  such  care  and  treatment.  □  □ 

3.  The  court  order  or  decree  giving  the  guardian  authority  to  consent  to  □  □ 
hospitalization,  or  otherwise  ordering  hospitalization,  has  been  reviewed 
and  has  not  expired. 

1t********ic*******  *****************************  ********* 

if  every  box  is  checked  "Yes",  then  the  application  shall  be  accepted  unless  the  patient  has  not  yet 
been  admitted,  in  which  case  the  application  may  be  accepted  only  if  the  facility's  criteria  for 
admission  have  been  met.  If  any  box  is  checked  "No",  the  application  shall  be  rejected,  unless  only 
boxes  "1.A",  "1.B.",  or  "2"  are  checked  "No"  and  the  patient's  continued  voluntary  hospitalization  is 
necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate  placement  alternative. 

The  guardian  may  not  sign  a  three-day  notice  until  this  form  has  been  accepted. 

****************************************************** 

I,  a  designated  physician*  of  this  facility,  hereby  (check  all  applicable  boxes): 

4.  □  Accept  this  application  for  conditional  voluntary  hospitalization; 

□  A.  Guardian  is  applying  for  admission  and  all  criteria  for  admission  are  met. 

n  B.  Only  boxes  "1  .A",  "1  .B"  or  "2"  are  checked  "No"  and  continued  hospitalization 

is  necessary  to  prevent  serious  harm  due  to  the  absence  of  a  more  appropriate 
placement  alternative. 

5.  □  Reject  this  application  for  conditional  voluntary  hospitalization.  Reasons: 


Designated  Physician's  Signature  Date 


Printed  Name 


Title 

This  patient's  Conditional  Voluntary  status  must  be  reassessed  at  the  time  of  each  periodic  review. 

FILE  IN  PATIENT'S  RECORD  iMMEDiATELY 

*  A  physician  who  meets  the  criteria  in  104  CiVIR  33.03  
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  MENTAL  HEALTH 


NOTICE  OF  RIGHTS 

(Parent  of  a  Minor  or  Guardian  With  Authority  to  Admit) 

Conditional  Voluntary  Hospitalization 
M.G.L.  Chapter  123,  Sections  10  &  11 


You  have  the  right  to  consult  with  an  attorney  or  paralegal  concerning  the 
legal  effect  of  conditional  voluntary  hospitalization  before  you  sign  an 
Application  For  Care  And  Treatnnent  On  A  Conditional  Voluntary  Basis  for  your 
ward.  You  may  consult  your  own  attorney.  Alternatively,  you  may  consult  with 
someone  at  the 

 by  calling  

local  legal  assistance  office  phone  number 

during  regular  working  hours,  or  you  may  consult  with  the  facility's 

Human  Rights  Officer  by  calling  extension  during  regular 

working  hours. 

Once  you  apply  for  conditional  voluntary  hospitalization  for  your  ward  and 
your  application  has  been  accepted  by  the  facility,  you  must  sign  a  three-day 
notice  if  you  decide  to  withdraw  your  ward  from  the  facility.  You  can  request 
help  with  this  notice  from  facility  staff.  This  facility  may  not  allow  you  to 
withdraw  your  ward  from  the  facility  until  three  days  (excluding  Saturday, 
Sunday  and  holidays)  after  you  sign  and  submit  the  notice. 

During  the  three  days  after  you  submit  your  notice,  the  facility  may  decide 
that  your  ward's  release  would  create  a  likelihood  of  serious  harm  to 

your 

ward  or  to  others  by  reason  of  mental  illness.  If  so,  the  Superintendent  or 
other  head  of  the  facility  may  file  a  petition  for  your  ward's  civil  commitment 
to  the  facility  for  a  period  of  up  to  six  months.  If  a  petition  is  filed,  the  District 
Court  will  begin  the  hearing  within  five  (5)  business  days,  not  including 
Saturday,  Sunday  and  holidays.  Your  ward  will  have  to  remain  in  the  facility 
until  the  hearing  is  completed  unless  the  facility  decides  to  discharge  your 
ward  before  the  hearing  is  completed.  Your  ward  will  be  represented  by  an 
attorney  at  the  hearing. 

However,  if  a  civil  commitment  petition  is  not  filed,  your  ward  will  be 
discharged  no  later  than  the  end  of  the  third  day  after  you  file  your  three-day 
notice  (excluding  Saturday,  Sunday  and  holidays). 
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CH.  123,  S.  13&14 


Chapter  123:  Section  13  Transfer  of  dangerous  males  to  Bridgewater  state  hospital; 
retention  period;  further  commitment;  procedure 

Section  1 3.  If  the  superintendent  of  any  facility  determines  that  failure  to  retain  a  male  resident 
therein  in  strict  security  would  create  a  likelihood  of  serious  harm  by  reason  of  mental  illness 
and  that  the  person's  violent  behavior  constitutes  an  emergency,  he  may,  with  the  consent  of 
the  commissioner,  transfer  the  person  to  the  Bridgewater  state  hospital  for  a  period  not  to 
exceed  five  days.  At  the  end  of  the  five  days  the  person  shall  be  returned  to  the  facility  unless 
before  the  end  of  the  five  day  period,  the  superintendent  of  the  facility  or  medical  director  of 
the  Bridgewater  state  hospital  has  filed  a  petition  for  his  commitment  to  the  Bridgewater  state 
hospital  under  sections  seven  and  eight.  Such  commitment  shall  not  be  ordered  without  a 
hearing.  Such  petition  shall  be  brought  in  the  district  court  of  Brockton  unless  already  filed  in 
some  other  court  before  the  emergency  transfer. 
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Chapter  123:  Section  14  Transfers  from  Bridgewater  state  hospital  to  other  facilities 

Section  14.  Whenever  the  medical  director  of  the  Bridgewater  state  hospital  certifies  that  the 
failure  to  retain  any  person  in  strict  security  would  not  create  a  likelihood  of  serious  harm  by 
reason  of  mental  illness  but  that  such  person  is  in  need  of  further  care  and  treatment  in  a 
facility,  he  shall  request  the  commission  to  transfer  such  person  to  a  facility  designated  by  the 
commissioner.  Within  thirty  days  of  the  receipt  of  such  request  the  commissioner  shall  execute 
the  transfer,  unless  within  said  period  he  files  a  petition  under  sections  seven  and  eight  for  the 
further  commitment  of  the  person  to  the  Bridgewater  state  hospital. 


CH.  123,  S.  15-17 


( 
I 
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Chapter  123:  Section  15  Competence  to  stand  trial  or  criminal  responsibility; 
examination;  period  of  observation;  reports;  hearing;  commitment;  delinquents 

Section  1 5.  (a)  Whenever  a  court  of  competent  jurisdiction  doubts  whether  a  defendant  in  a 
criminal  case  is  competent  to  stand  trial  or  is  criminally  responsible  by  reason  of  mental  illness 
or  mental  defect,  it  may  at  any  stage  of  the  proceedings  after  the  return  of  an  indictment  or  the 
issuance  of  a  criminal  complaint  against  the  defendant,  order  an  examination  of  such 
defendant  to  be  conducted  by  one  or  more  qualified  physicians  or  one  or  more  qualified 
psychologists.  Whenever  practicable,  examinations  shall  be  conducted  at  the  court  house  or 
place  of  detention  where  the  person  is  being  held.  When  an  examination  is  ordered,  the  court 
shall  instruct  the  examining  physician  or  psychologist  in  the  law  for  determining  mental 
competence  to  stand  trial  and  criminal  responsibility. 


1 


ll 
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Massachusetts  Rules  of  Criminal  Procedure  Rule  14:  Pretrial  Discovery 

...(b)  Special  Procedures. ..(2)  Defense  of  Lack  of  Criminal  Responsibility  Because  of  Mental 
Disease  or  Defect. 

(A)  Notice.  If  a  defendant  intends  to  rely  upon  the  defense  of  lack  of  criminal  responsibility 
because  of  mental  disease  or  defect  at  the  time  of  the  alleged  crime,  he  shall,  within  the  time 
provided  for  the  filing  of  pretrial  motions  by  Rule  13  or  at  such  later  time  as  the  judge  may 
allow,  notify  the  prosecution  in  wnting  of  such  intention.  The  notice  shall  state: 

(i)  whether  the  defendant  intends  to  offer  testimony  of  expert  witnesses  on  the  issue  of  lack 
of  criminal  responsibility  because  of  mental  disease  or  defect; 

(ii)  the  names  and  addresses  of  expert  witnesses  whom  the  defendant  expects  to  call;  and 

(iii)  whether  those  expert  witnesses  intend  to  rely  in  whole  or  in  part  on  statements  of  the 
defendant  as  to  his  mental  condition  at  the  time  of  the  alleged  crime  or  as  to  his  criminal 
responsibility  for  the  alleged  crime. 

The  defendant  shall  file  a  copy  of  the  notice  with  the  clerk.  The  judge  may  for  cause  shown 
allow  late  filing  of  the  notice,  grant  additional  time  to  the  parties  to  prepare  for  trial,  or  make 
such  other  order  as  may  be  appropriate. 

(B)  Examination.  If  the  notice  of  the  defendant  or  subsequent  inquiry  by  the  judge  or 
developments  in  the  case  indicate  that  statements  of  the  defendant  as  to  his  mental  condition 
at  the  time  or  as  to  his  criminal  responsibility  for  the  alleged  crime  will  be  relied  upon  by  expert 
witnesses  of  the  defendant,  the  judge,  upon  his  own  motion  or  upon  motion  of  the  prosecutor, 
may  order  the  defendant  to  submit  to  a  psychiatric  examination  consistent  with  the  provisions 
of  the  General  Laws  and  subject  to  the  following  terms  and  conditions: 

(i)  The  examination  shall  include  such  physical  and  psychological  examinations  and 
physiological  and  psychiatric  tests  as  the  examiner  deems  necessary  to  form  an  opinion  as  to 
the  mental  condition  of  the  defendant  at  the  time  the  alleged  offense  was  committed.  No 
examination  based  on  statements  of  the  defendant  may  be  conducted  unless  the  judge  has 
found  that  (a)  the  defendant  then  intends  to  offer  at  trial  psychiatric  evidence  based  on  his  own 
statements  or  (b)  there  is  a  reasonable  likelihood  that  the  defendant  will  offer  that  evidence. 

(ii)  No  statement,  confession,  or  admission,  or  other  evidence  of  or  obtained  from  the 
defendant  during  the  course  of  the  examination,  except  evidence  denved  solely  from  physical 
or  physiological  observations  or  tests,  may  be  revealed  to  the  prosecutor  or  anyone  acting  on 
his  behalf  unless  so  ordered  by  the  judge. 

(iii)  The  examiner  shall  file  with  the  court  a  written  psychiatric  report  which  shall  contain  his 
findings,  including  specific  statements  of  the  basis  thereof,  as  to  the  mental  condition  of  the 
defendant  at  the  time  the  alleged  offense  was  committed. 

The  report  shall  be  sealed  and  shall  not  be  made  available  to  the  parties  unless  (a)  the  judge 
determines  that  the  report  contains  no  matter,  information,  or  evidence  which  is  based  upon 


statements  of  the  defendant  as  to  his  mental  condition  at  the  time  of  or  his  criminal 
responsibility  for  the  alleged  crime  or  which  is  otherwise  within  the  scope  of  the  privilege 
against  self-incrimination;  or  (b)  the  defendant  files  a  motion  requesting  that  the  report  be 
made  available  to  the  parties;  or  (c)  during  trial  the  defendant  raises  the  defense  of  lack  of 
criminal  responsibility  and  the  judge  is  satisfied  that  (1 )  the  defendant  intends  to  testify  on  his 
own  behalf  or  (2)  the  defendant  intends  to  offer  expert  testimony  based  in  whole  or  in  part 
upon  statements  of  the  defendant  as  to  his  mental  condition  at  the  time  or  as  to  his  criminal 
responsibility  for  the  alleged  crime. 

If  a  psychiatric  report  contains  both  privileged  and  nonprivileged  matter,  the  judge  may,  if 
feasible  at  such  time  as  he  deems  appropriate,  make  available  to  the  parties  the  nonprivileged 
portions. 

(iv)  If  a  defendant  refuses  to  submit  to  an  examination  ordered  pursuant  to  and  subject  to  the 
terms  and  conditions  of  this  rule,  the  judge  may  prescribe  such  remedies  as  he  deems 
warranted  by  the  circumstances,  which  may  include  exclusion  of  the  testimony  of  any  expert 
witness  offered  by  the  defendant  on  the  issue  of  his  mental  condition  or  the  admission  of 
evidence  of  the  refusal  of  the  defendant  to  submit  to  examination. 


Relevant  Cases 


Commonwealth  v.  McLaughlin,  431  Mass.  506  (2000)  Finding  of  not  guilty  by  reason 
of  insanity  on  some  counts  and  guilty  on  other  counts  is  not  necessarily  inconsistent; 
court  has  no  inherent  authority  to  stay  the  execution  of  a  defendant's  sentence  until 
after  the  defendant  is  discharged  from  a  mental  hospital. 

Click  here  for  full  case:  http://masscases.com/'cases/sic/431/431  mass506.html 

Commonwealth  v.  Robbins,  431  Mass.  442  (2000)  Discussion  of  standard  for 
determining  competency  to  offer  plea  or  to  stand  trial. 

Click  here  for  full  case:  http://masscases.com/cases/sic/431/431  mass442.html 

Commonwealth  v.  Simpson,  428  Mass.  646  (1999)  Waiver  of  counsel  requires  that 
defendant  be  determined  competent  to  stand  trial. 

Click  here  for  full  case:  http://masscases.com/cases/slc/428/428mass646.html 

Commonwealth  v.  Federici,  427  Mass.  740  (1998)  Defendant  who  has  been  advised 
of  and  is  found  to  understand  the  consequences  of  the  refusal  to  pursue  a  lack  of 
responsibility  defense  may  not  be  required  to  assert  that  defense. 

Click  here  for  full  case:  http://masscases.eom/cases/sic./427/427mass740.html 

Commonwealth  v.  Gould,  380  Mass.  672  (1980)  Consideration  of  whether  defendant's 
mental  illness  affected  his  capacity  to  premeditate  a  crime  and  further  to  consider 
whether  a  defendant's  mental  capacity  affected  his  ability  to  commit  a  murder  with 
extreme  atrocity  or  cruelty. 

Click  here  for  full  case:  http://masscases.com/cases/sic/380/38Qmass672.html 

Commonwealth  v.  Blaisdell,  372  Mass.  753  (1977)  This  case  outlines  the  procedure 
for  the  insanity  defense  in  Massachusetts  and  has  been  codified  as  Mass. R. Civ. P.  Rule 
14. 

Click  here  for  full  case:  hitp://masscases.com/cases,/sic/372/372mass753.html 


Commonwealth  v.  Vailes,  360  Mass.  522  (1971)  This  case  sets  the  standard  for  the 
determination  of  competency  to  stand  trial. 

Click  here  for  full  case:  http://masscases.com./cases/sic/360/36Qmass522.html 

Commonwealth  v.  McHoul,  352  Mass.  544  (1967)  This  case  sets  the  standard  for  the 
insanity  defense  in  Massachusetts. 

Click  here  for  full  case:  http:/,/masscases.com/cases/sjc/352-/352mass544.html 


Commonwealth  v.  Milton,  49  Mass.  App.  552  (2000)  Ineffective  assistance  of  counsel 
based  on  a  failure  to  pursue  a  defense  of  lack  of  criminal  responsibility  for  reason  of 
insanity. 

Click  here  for  full  case:  http://masscases.com/cases/app/49/49massappct552.html 


StjStrict  Court  JBepattment  of  tlje  ^rtal  Conrt 
 Division 

No. 


COMMONWEALTH 
V. 


ORDER  OF  EXAMINATION  FOR  COMPETENCE  TO  STAJVD  TRIAL 


PURSUANT  TO  G.L.  c.  123,  ^  15(a) 


Pursuant  to  G.L.  c.  123,  §  15(a),  this  court,  having  jurisdiction  over  criminal 

proceedings  agajnst  for  the  crime(s)  of 

 ,  doubts  whether  the  defendant  is 

competent  to  stand  trial,  and  orders  an  examination  of  the  defendant  pursuant  to  G.L.  c. 
123,  §  15(a)  for  competency  to  stand  trial.  Said  examination  is  ordered  to  be  conducted 
by  one  or  more  qualified  physicians  or  psychologists. 

The  law  for  determining  mental  competence  to  stand  trial  is  whether  the 
defendant  has  "[sjufficient  present  ability  to  consult  with  counsel  with  a  reasonable 
degree  of  rational  understanding,  and  a  rational  as  well  as  factual  understanding  of  the 
proQeedings."  Conunonwealth  v.  Vailes.  360  Mass.  522,  524,  275  N.E.2d  893,  895 
(1971)  (quoting  from  Dusky  v.  United  States.  362  U.S.  402  (I960). 

Witness  my  hand  and  seal  at  20 0_. 


Jiulicc 


N 
N 


JBiBitrict  Court  JBapartment  of  tlje  ^vial  Court 

 Division 

No.  

Commonwealth 

V. 


ORDER  OF  EXAMINATION  OF  A  DEFENDANT 
FOR  CRIMI7VAL  RESPONSIBILITY 
PURSUANT  TO  G.  L.  c.  123,  g  15  (a) 

Pursuant  to  the  terms  of  G.  L.  c.  123,  §  15(a),  this  court,  having  jurisdiction  over 

criminal  proceedings  against  defendant  for  tl^e  crimes  of 

 ,  and  having  doubts  about  whether  the 

defendant  in  the  above  captioned  case  is  criminally  responsible  by  reason  of -Rental 
illness  or  defect,  hereby  orders  an  examination  of  such  defendant  to  be  condu(pted  by  a 
physician  or  psychologist  who  has  been  qualified  pursuant  to  G.  L.  c.  123,  §  1, 

The  court  further  instructs  the  qualified  physician  or  psychologist  in  the  lay/  for 
determining  criminal  responsibility  as  follows:  "A  person  is  not  responsible  for  criminal 
conduct  if  at  the  time  of  such  conduct  as  a  result  of  mental  disease  or  defect  be/she  lacks 
substantial  capacity  either  (1)  to  appreciate  the  criminality  (wrongfulness)  of  l;us  conduct, 
or  (2)  to  conform  his  conduct  to  the  requirements  of  the  law."  Commonwealtf^  v. 
McHoul.  352  Mass.  544,  546-547  (1967). 

WITNESS  my  hand  and  seal  at  ,  20__. 


Justice 


II 


II 


The  Commonwealth  of  Massachusetts 

Department  of  Mental  Health 
Forensic  Division 

ADULT  COURT  CLINIC  REFERRAL  FORM 


Date  Court  Judge   Docket 


Referred  Person/  Identifying  Information: 

Name  DOB  SS#  

Address  Zip 

Telephone  (Day/Evening/  Cell)  

Attorney   Telephone  

ADA  Telephone  

Probation  Officer   Telephone  


Case  Status:    □  Arraigninent      □  Pre-tnal      □  Trial      □  Pre-sentence      □  Post-disposition 

Charges  

Interpreter  Needed?  □  Yes     □  No  Language;  

Time  Frame:  □  Same  day  □  No  return  date   □  Court  stipulated  return  date:  

Referral  Category/  Statutory:  (Please  check) 

□  MGL  c]  23  si  2(e)  Civil  commitment/ Mental  Illness  and  Risk  of  Harm 

□  MGLc]23  si  5(a)  Competence  to  Stand  Trail  (Todcicrminc  need  for  inpaiiem  or  extended  ouipaiicm  exam) 

□  MGL  cl 23  sl 5(a)  Criminal  Responsibility      (to  deiermine  need  for  inpaiieni  or  extended  ouipaiicni  exam) 

□  MGL  Cl23  sl  5(e)  Aid  in  Sentencing  (To  deiermine  need  for  inpaUem  or  extended  oulpaiicm  exam) 

□  MGLcl23sl9     Examination  of  a  Party  or  Witness  before  the  Court 

□  MGL  cI23  s35    Civil  commitment/Substance  Abuse  and  Risk  of  Harm 

Referral  Category/ Non-Statutory:  (Please  check) 

Q    Judicial  Consult  regarding  mental  health  issue(s) 

□  Probation  Evaluation/Consult  regarding  mental  health  issue(s) 

Assessment  Question(s)  for  Non-Statutory  Referrals:  (Please  be  specific) 


Additional  Information:  Please  provide  each 

•  Criminal  docket  sheet  for  current  charges 

•  CORJ 

•  Police  report(s)  for  current  case(s) 


of  the  following  items  along  with  this  referral  form. 

•  cl23  sl2(e)  or  s35  petition  (if  applicable) 

•  Trial  court  probation  order  (if  applicable) 

•  Probation  offender  profile  (if  applicable) 


Signature  of  Referring  Justice  or  Probation  Officer: 


Section  15.  (b)  After  the  examination  described  in  paragraph  (a),  the  court  may  order  that  the 
person  be  hospitalized  at  a  facility  or,  if  such  person  is  a  male  and  appears  to  require  strict 
security,  at  the  Bridgewater  state  hospital,  for  a  period  not  to  exceed  twenty  days  for 
observation  and  further  examination,  if  the  court  has  reason  to  believe  that  such  observation 
and  further  examination  are  necessary  in  order  to  determine  whether  mental  illness  or  mental 
defect  have  so  affected  a  person  that  he  is  not  competent  to  stand  trial  or  not  criminally 
responsible  for  the  crime  or  crimes  with  which  he  has  been  charged.  Copies  of  the  complaints 
or  indictments  and  the  physician's  or  psychologist's  report  under  paragraph  (a)  shall  be 
delivered  to  the  facility  or  said  hospital  with  the  person.  If,  before  the  expiration  of  such  twenty 
day  period,  an  examining  qualified  physician  or  an  examining  qualified  psychologist  believes 
that  observation  for  more  than  twenty  days  is  necessary,  he  shall  so  notify  the  court  and  shall 
request  in  writing  an  extension  of  the  twenty  day  period,  specifying  the  reason  or  reasons  for 
which  such  further  observation  is  necessary.  Upon  the  receipt  of  such  request,  the  court  may 
extend  said  observation  period,  but  in  no  event  shall  the  period  exceed  forty  days  from  the 
date  of  the  initial  court  order  of  hospitalization;  provided,  however,  if  the  person  requests 
continued  care  and  treatment  during  the  pendency  of  the  criminal  proceedings  against  him  and 
the  superintendent  or  medical  director  agrees  to  provide  such  care  and  treatment,  the  court 
may  order  the  further  hospitalization  of  such  person  at  the  facility  or  the  Bridgewater  state 
hospital. 
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Uniform  Form  DCD-54 

AR5-79  Sifitrirt  (Eourt  S£partm£nt  of  Qii\t  BrM  OInurt 


Division 


No. 


COMMONWEALTH 
V. 

ORDER  OF  COMMITMENT  OF  A  DEFENDANT  FOR  OBSERVATION 
PURSUANT  TO  G.L.  c.  123,  s.  15  (b) 


Pursuant  to  G.L.  c.  123,  s.  15  (b),  this  court,  having  jurisdiction  over  criminal  proceedings  against . 


for  the  alleged  crime{s)  of  .  ,  and  following  an  examination  by 

Dr  ,  as  required  by  G.L.  c.  123,  s.  15  (a),  has  determined  that  commitment  for  further  examina- 
tion is  necessary  because  of  continuing  doubt  concerning  defendant's  (check  appropriate  box(es)): 

□  present  competency  to  stand  trial 

□  criminal  responsibility  at  the  time  of  the  alleged  crime(s)  by  reason  of  the  defendant's  possible  mental  illness  or 
defect.' 

The  reason  for  raising  said  issue(s)  is  as  follows:  


Therefore,  this  court  orders  the  defendant  committed  for  observation  for  a  period  reasonably  necessary  to  complete 
said  examination  (not  to  exceed  twenty  days)  at  . 

OiO>pil«J) 

During  said  period  of  observation,  it  is  ordered  that  a  qualified  physician  examine  said  defendant  and  promptly  report 
to  this  court  (an)  opinion(s)  relevant  to  the  above  issue(s),  together  with  the  clinical  basis  for  said  opinion(s). 

The  Court  Officers,  or  other  officers  duly  authori2ed,  eure  hereby  commanded  to  remove  said  defendant  to  said  facility 
and  deliver  said  defendant  to  the  Superintendent  or  Medical  Director,  along  with  a  copy  of  this  order  and  a  copy  of  the  report 
by  the  above-mentioned  physician,  and  to  make  return  of  this  warrant  with  their  doings  thereon  to  the  Clerk-Magistrate  of 
this  court,  and  are  further  commanded  to  return  said  defendant  at  the  end  of  the  observation  period. 

WITNESS  my  hand  and  seal  at  .  19  . 


•  Justice 
THIS  COMMITMENT  ORDER  EXPIRES  ,  19  

Original  lO  Clerk 

Copies  lo  defendani,  defendant's  Counsel.  Prosecuior,  and  hospital 


This  Torm  prescribed  by  the  Chief  Justice  of  the  DisiHci  Court  Department 

OVER 


RETURN 


(unc)  ((iikj 

I  delivered  „   to  the 


.,  hereby  certify  that  on  this  date, 


together  with  a  copy  of  this  order. 


(ofHcer) 


iii 


>iform  Form  DCI>56 
^5-79 


liBtrict  GInurl  Icpartmcnt  of      Qlrial  d^urt 


Division 


No. 


IN  THE  MATTER  OF. 


REQUEST  FOR  EXTENSION  OF  OBSERVATIONAL  COMMITMENT 

The  undersigned,  a  physician  qualiHed  by  the  Department  of  Mental  Health,  requests  that  the  period  of  observation  of 
 ,  who  was  originally  committed  pursuant  to  G.L.c.  123,  s.  ,  on 


(runic) 

.,  for  a  period  of  days,  and  whose  period  of  observation  expires  on . 


(diic) 

be  extended  for  a  further  period  of  days,  until . 


Such  further  observation  is  necessary  for  the  following  reasons: 


Date;     

(signature  of  physician) 


Original  to  Clerk -Magisiraie 
Copies  to  Counsel  for  Respondent 


This  form  prescribed  by  the  Chief  Justice  of  the  District  Court  Department 


FORM   JiiO  HOBBS  S  WARREN.  INC.  1QTB 


tlTrial  Court  of  tfje  CoinmontoEalt[j 

 SS.   Coxirt  Department 


Commonwealth  G.L.  c.  123,  §  15(b)  REMAND  ORDER 

V. 


The  Respondent  in  the  above  referenced  matter,  having  requested  continued  care 
and  treatment  during  the  pendency  of  the  criminal  proceedings  against  him  and  the 
superintendent  or  medical  director  having  agreed  to  provide  such  care  and  treatment,  the 
court  orders  the  further  hospitalization  of  such  person  at  the  facility  or  the  Bridgewater 
State  Hospital. 


Date 


Justice 


Section  15.  (c)  At  the  conclusion  of  the  examination  or  the  observation  period,  the  examining 
physician  or  psychologist  shall  forthwith  give  to  the  court  written  signed  reports  of  their  findings, 
including  the  clinical  findings  bearing  on  the  issue  of  competence  to  stand  trial  or  criminal 
responsibility.  Such  reports  shall  also  contain  an  opinion,  supported  by  clinical  findings,  as  to 
whether  the  defendant  is  in  need  of  treatment  and  care  offered  by  the  department. 


Section  15.  (d)  If  on  the  basis  of  such  reports  the  court  is  satisfied  that  the  defendant  is 
competent  to  stand  trial,  the  case  shall  continue  according  to  the  usual  course  of  criminal 
proceedings;  otherwise  the  court  shall  hold  a  hearing  on  whether  the  defendant  is  competent 
to  stand  trial;  provided  that  at  any  time  before  trial  any  party  to  the  case  may  request  a  hearing 
on  whether  the  defendant  is  competent  to  stand  trial.  A  finding  of  incompetency  shall  require 
a  preponderance  of  the  evidence.  If  the  defendant  is  found  incompetent  to  stand  trial,  trial  of 
the  case  shall  be  stayed  until  such  time  as  the  defendant  becomes  competent  to  stand  tnal, 
unless  the  case  is  dismissed. 


COMMONWEALTH  OF  MASSACHUSETTS 


,  ss. 


Docket  No. 


COMMOMWEALTH  OF  MASSACHUSETTS, 

V. 


Defendant 

ORDER  REGARDING  THE  COMPETENCE  OF  THE  DEFENDANT  TO  STAND  TRIAL 

1.  This  Court  previously  issued  an  Order,  pursuant  to  G.L.  c.  123,  §15(b), 
directing  that  Bridgewater  State  Hospital  ("Bridgewater")  evaluate  the  defendant  as  to 
his  competence  to  stand  trial  in  this  matter. 

2.  Bridgewater  has  now  submitted  its  evaluation,  in  which  it  has  concluded  that 
the  defendant  is  not  presently  competent  to  stand  trial. 

3.  Pursuant  to  G.L.  c.  123,  §15(d),  this  Court  finds  that  the  defendant  is  _ 
competent  incompetent  to  stand  trial. 

4.  [IF  THE  DEFENDANT  IS  INCOMPETENT  TO  STAND  TRIAL:]  Bndgewater 
has  also  concluded  that  the  defendant  is  in  need  of  further  psychiatric  hospitalization, 
and  has  filed  a  petition  pursuant  to  G.L.  c.  123,  §16(b),  for  the  commitment  of  the 
defendant.  This  petition  has  been  filed  with  the  Brockton  District  Court  for  scheduling 
and  hearing  purposes.  Counsel  from  the  Committee  for  Public  Counsel  Services 
(CPCS)  Mental  Health  Litigation  Unit  will  represent  the  defendant  in  that  commitment 
hearing,  which  will  take  place  in  Bridgewater.  The  defendant  shall  therefore  be  returned 
forthwith  to  Bridgewater,  pursuant  to  G.L.  c.  123,  §6(a),  pending  the  hearing  on 
Bridgewater's  commitment  petition. 


DIVISION 
COURT 


DATE 


JUSTICE  OF  THE 


COURT 


ll 


Uniform  Form  DCD-58 
AR&-79 


Sifitnct  (Effurt  department  nf  ®I|e  Olml  (Enurt 


Division 


No. 


IN  THE  MATTER  OF. 


PETITION  FOR  COMMITMENT  OF  A  DEFENDANT  FOUND  TO  BE  INCOMPETENT 


Your  Petitioner,  ,  ,  respectfully  represents; 

(runx)  (lillc) 

That  the  Respondent  is  a  _,  aged  years,  who  on  .  was  charged  in  the 

(ici)  (dile) 


(rujnc  or  court) 


with  the  crime(s)  of 


On  the  Respondent  was  found  incompetent  to  stand  trial  by  the . 


(dtCc)  {[UUQC  ofcourt) 

That  the  court  is  being  pctitoned  pursuant  to  G.L.  c.  123,  sec.  for  the  commitment  of 

(I6b  or  Ik) 

the  Respondent  to  a  facility  of,  or  licensed  by,  the  Department  of  Mental  Health,  or  to  Bridgewatcr  State  Hospital,  and  for  his 
or  her  detention  therein  until  such  time  as  there  is  not  a  likelihood  of  serious  harm  by  reason  of  mental  illness  if  the  Respondent 

is  not  hospitalized,  or  the  Respondent  becomes  competent  to  stand  trial,  or  for  the  period  of  , 

<«a(er  €  Qjo<.  or  I  fr.) 

whichever  is  less. 

That  your  Petitioner  has  determined  that  failure  to  hospitalize  the  Respondent  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness,  and  in  support  thereof  states  the  following. 


□  1.  The  Respondent  is  mentally  ill  by  reason  of  a  "substantial  disorder,"  within  the  meaning  of  DMH  Reg.  200.01, 
namely  — 

"  tatpiiiaOTCudKTOifjroriiicaultUacuilkted) 


□  2.  By  virtue  of  said  disorder,  there  is,  as  defined  in  G.L.  c.  123,  s.  1,  a  likelihood  of  serious  harm,  spedfically 
(check  appropriate  sections,  and  where  applicable  describe  evidence  of  prior  behavior  and/or  affected  judgment  supporting 
such  belief): 

□  a.  asubstantialiiskof  physical  harm  to  the  person  himself,  which  ha^  been  manifested  by  threats  of r  or  attempts-at, 

stiidde,  or  cciious  bodily  harm,  spedncally: 


nVER 


iil 


I 


□  b.  a  substantial  risk  of  physical  harm  to  other  persons,  which  has  been  manifested  by  homicidal  or  other  violent  h 
havior  or  by  others  being  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them,  specif; 
iy: 


□  c.  a  very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself,  as  manifested  by  evidence  that  th 
person's  judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the  community,  namely: 


□  3a.  (If  a  Bridgewatcr  commitment  is  requested)  The  Respondent  needs  strict  security  because 


□  3b.  (If  commitment  to  any  other  facility  is  requested)  There  is  no  less  restrictive  alternative  to  hospitalization  appropriate 
for  the  Respondent. 


The  records  indicate  that  the  nearest  relative  or  guardian  of  the  Respondent  is: 


(name  ud  addrns] 


The  Respondent  does  (not)  speak  and  read  English. 


□  An  Attorney  or  interpreter  fluent  in . 


.  is  requested. 


Date: 


(signature) 


(prim  name) 


(litle) 


Original  to  Clerk -Magistrate 
Copies  to  Respondent,  Respondent's  Counsel,  and 
Petitioner's  Counsel. 


This  fonn  prescribed  by  (he  Chief  Justice  of  the  District  Coun  Department. 


!»  i 


1 


Section  1 5.  (e)  After  a  finding  of  guilty  on  a  criminal  charge,  and  prior  to  sentencing,  the  court 
may  order  a  psychiatric  or  other  clinical  examination  and,  after  such  examination,  it  may  also 
order  a  period  of  observation  in  a  facility,  or  at  the  Bridgewater  state  hospital  if  the  court 
determines  that  strict  secuhty  is  required  and  if  such  person  is  male.  The  purpose  of  such 
observation  or  examination  shall  be  to  aid  the  court  in  sentencing.  Such  period  of  observation 
or  examination  shall  not  exceed  forty  days.  During  such  period  of  observation,  the 
superintendent  or  medical  director  may  petition  the  court  for  commitment  of  such  person.  The 
court,  after  imposing  sentence  on  said  person,  may  hear  the  petition  as  provided  in  section 
eighteen,  and  if  the  court  makes  necessary  findings  as  set  forth  in  section  eight, it  may  in  its 
discretion  commit  the  person  to  a  facility  or  the  Bridgewater  state  hospital.  Such  order  of 
commitment  shall  be  valid  for  a  period  of  six  months.  All  subsequent  proceedings  for 
commitment  shall  take  place  under  the  provisions  of  said  section  eighteen  in  the  district  court 
which  has  jurisdiction  of  the  facility  or  hospital.  A  person  committed  to  a  facility  or  Bridgewater 
state  hospital  pursuant  to  this  section  shall  have  said  time  credited  against  the  sentence 
imposed  as  provided  in  paragraph  (c)  of  said  section  eighteen. 


INU  1  lUt  yJr  ntMrxirMo 

ON  PETITION(S)  FOR  MENTAL  HEALTH  COMMITMENT 
AND/OR  MEDICAL  TREATMENT 

DOCKET  NO 

Trial  Court  of  Massachusetts 
District  Court  Department       1 'J 

District  Court 

NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

PETITIONER'S  NAME 

PETITIONER'S  TITLE 

NAME  &  ADDRESS  OF  PETITIONING  FACILITY 

TO  THE  PETITIONER,  THE  RESPONDENT,  AND  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES: 

You  are  hereby  notified  that,  as  indicated  below, 

1  Da  PETITION  FOR  INVOLUNTARY  COMMITMENT  has  been  filed  by  the  petitioner  for  the  commitment  of  the 

respondent  to  the  petitioning  facility  for  a  period  of    □  six  months     □  one  year 
pursuanttoG.L.  c.  123,    □  §§  7  and  8      □§  15(e)      □§  16(b)      □§  16(c)       □§  18(a). 

2  Da  PETITION  FOR  AUTHORIZATION  TO  ADMINISTER  MEDICAL  TREATMENT  for  mental  illness  to  respondent  has 

been  filed  under  G.L.  c.  123,  §  8B  by  the  petitioner  named  above. 

Note  that  a  petition  under  G.L.  c.  123,  §  8B  may  be  considered  only  if  tliere  iias  first  been  an  order  of  commitment. 

3. A    HEARING  on  the  petition(s)  listed  above  will  be  held: 

□  at  this  court      □  at  the  facility  listed  above     on    at   

DATE  TIME 


INSTRUCTIONS  TO  CLERK-MAGISTRATE 

1 .  Immediately  upon  the  filing  of  the  petition(s)  listed  above,  a  copy  of  this  notice  must  be  completed  and  sent  to  the  petitioner  and  the 
respondent,  in  addition,  even  if  counsel  has  been  previously  appointed,  a  copy  of  this  notice  must  be  sent  immediately  by  fax  in  every 
case  to: 

Mental  Health  Litigation  Unit 
Committee  for  Public  Counsel  Services 
21  McGrath  Highway 
Somerville,  MA  02143 
Fax  number:  617/863-5185 

2.  A  copy  of  this  notice  must  also  be  sent  immediately  to  the  respondent's  nearest  relative  or  guardian  (if  known). 

3.  If  it  is  indicated  above  that  a  hearing  has  been  scheduled  under  G.L.  c.  123,  §§  15(e),  16(b),  16(c)  or  18(a),  copies  of  this  notice  must 
also  be  sent  to  the  criminal  defense  attorney  and  to  the  District  Attorney  in  the  underlying  criminal  case. 


(rev  08/09) 
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The  Commonwealth  of  Massachusetts 

Department  of  Mental  Health 
Forensic  Division 

ADULT  COURT  CLINIC  REFERRAL  FORM 


Date  Court  Judge   Docket  # 


Referred  Person/  Identifying  Information: 

Name  DOB  SS#  

Address  Zip 

Telephone  (Day/Evening/  Cell)  

Atlomey  Telephone  

ADA  Telephone  

Probation  Officer   Telephone  


Case  Status:    □  Arraignment      □  Pre-trial      □  Trial      □  Pre-sentence      □  Post-disposition 

Charges  

Interpreter  Needed?  □  Yes     □  No  Language:  

Time  Frame:  □  Same  day  □  No  return  date   □  Court  stipulated  return  date;  

Referral  Category/  Statutory:  (Please  check) 

□  MGL  cl23  sl2(e)  Civil  commitment/  Mental  Illness  and  Risk  of  Harm 

□  MGL  cI23  si 5(a)  Competence  to  Stand  Trail  (to  determine  need  for  inpatient  or  extended  ouipaiicnt  exam) 

□  MGL  c  123  s  15(a)  Criminal  Responsibility      (xode  termine  need  for  inpatieni  or  extended  outpatient  exam) 

□  MGL  Cl23  S  15(e)  Aid  in  Sentencing  (To  determine  need  for  inpatient  or  extended  outpatient  exam) 

□  MGLcl23sl9     Examination  of  a  Party  or  Witness  before  the  Court 

□  MGL  cl23  s35    Civil  commitment/Substance  Abuse  and  Risk  of  Harm 

Referral  Category/  Non-Statutory:  (Please  check) 

□  Judicial  Consult  regarding  mental  health  issue(s) 

□  Probation  Evaluation/Consult  regarding  mental  health  issue(s) 

Assessment  Question(s)  for  Non-Statutory  Referrals:  (Please  be  specific) 


Additional  Information:  Please  provide  each  of  the  following  items  along  with  this  referral  form. 

•  Criminal  docket  sheet  for  current  charges  •    c  123  si 2(e)  or  s35  petition  (if  applicable) 

•  CORJ  •    Trial  court  probation  order  (if  applicable) 

•  Police  report(s)  for  current  case(s)  •    Probation  offender  profile  (if  applicable) 


Signature  of  Referring  Justice  or  Probation  Officer: 
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Uniform  Form  DCO-60 
AR5-70 


liatrict  dourt  Sqiartmcnt  nf  tHije  ©rial  Clmtrt 


Division 


No. 


Commonwealth 


V. 


ORDER  OF  COMMITMENT  FOR  OBSERVATION  OF  A  DEFENDANT  FOUND  GUILTY 
Pursuant  to  G.L.  c.  123.  s.  15(c),  the  court  finds: 

□  that  the  defendant  was  found  guilty  of  the  crime(s)  of  

□  that  a  period  of  observation  as  to  the  mental  condition  of  the  defendant  would  aid  the  court  in  sentencing. 

□  that  strict  security  is  required. 

Therefore  it  is  ORDERED  that  said  defendant  be  committed  to  .  


for  observation  for  a  period  reasonably  necessary  to  complete  said  examination,  but  not  to  exceed  forty  days. 

During  said  period  of  observation  it  is  ordered  that  a  qualified  physician  examine  said  dcfcndani  and  promptly  report 
to  this  court  an  opinion,  supported  by  clinical  findings,  as  to  (he  mental  condition  of  the  defendant,  to  assist  the  court  in  sen- 
tencing. 

The  Court  Officer,  or  other  officers  duly  authorized,  are  hereby  commanded  to  remove  said  defendant  to  the  


irate  of  this  court,  and  are  further  commanded  lo  return  said  defendant  at  the  end  of  the  observation  period. 


WITNESS  my  hand  and  seal  at 


hospital  and  to  make  return  of  this  warrant  with  their  doings  thereon  to  the  Clerk-Magis- 


THIS  COMMITMENT  ORDER  EXPIRES 


19. 


Copia  (0  Coun  Of  ncer.  Hospital  ud  defcadut'i  Couaid 


Thli  form  proolbcd  by  (be  Chief  Justice  ofthe  DUttict  Court  Deputam 


OVER 


RETURN 


I,  ,  ,  hereby  certify  that  on  this 

(uxsac)  (dlJc) 

date,   ,  I  delivered  lo 

(dale)  (umc) 

.  ,  along  with  a  copy  of  this  order. 

OioipiuJ] 


(officer) 


ill 


DISTRICT  COURT  DEPARTMENT  OF  THE  TRIAL  COURT 
 Division 


No  

IN  THE  MATTER  OF  

ORDER  OF  CIVIL  COMMITMENT  PURSUANT  TO  G.L.c.  123,  ss.  15(e) 
In  accordance  with  GX.C.  123,  s.  lS(e),  a  petition  has  been  filed  by  .  , 

(name) 

  of   for  the  commitiTicnt  of 

(title)  (hospiul) 

 ,  who  has  previously  been  charged  with  the  criine(s)  of  

(name) 

 and  was  thereupon  found  guilty 

1  find  that   ,   is  mentally  ill  and  that  (check  appropriate  boxes): 

(lUme) 

□  failure  to  retain  said  person  in  a  facility  would  create  a  likelihood  of  serious  harm,  and  that  there  is  no  less  restrictive 
alternative  for  said  person. 

□  failure  to  retain  said  person  in  strict  security  would  create  a  likelihood  of  serious  harm,  and  that  said  person  is  not  a  proper 
subject  for  commitment  to  any  facility  of  the  Department  of  Mental  Health. 

Therefore,  it  is  ORDERED  that  said  person  be  committed  to  the  .  

(hospital) 

for  a  period  not  to  exceed   ,  or  until  such  time  as  there  is  no  longer  a  likelihood  of  serious  harm  by 

(6  niot./l  yi.) 

reason  of  mental  illness,  whichever  period  is  shorter.  It  is  further  ORDERED  that  said  person  be  returned  to  court  upon  the  termina- 
tion of  the  commitment. 

The  (3ourt  OfTicer,  or  other  officers  duly  authorized,  are  hereby  corrmianded  to  remove  said  person  to  the  said  hospital  and  de- 
hver  said  person  to  the  Superintendent  or  Medical  Director  and  to  make  return  of  this  warrant  with  their  doings  thereon  to  the  Clerk- 
Magistrate  of  this  court  as  soon  as  may  be. 

WITNESS  my  hand  and  seal  at   ,  19   . 


Justice 

THIS  COMMITMENT  ORDER  EXPIRES  .  19  

Oripjial  to  Oeik-Migiitiatc 

Copies  to  Court  Offlcei,  hospital,  and  patient's  CounseL 


OVER 


RETURN 


I,  . —   .   ,  hereby 

certify  thai  on  this  date,  ,  I  delivered  to 

 ,  along  with  a  copy  of  this  order. 


(offitcr) 


■ii! ' 

■  I 


I 


Section  15.  (f)  In  like  mannerto  the  proceedings  under  paragraphs  (a),  (b),  (c),  and  (e)  of  this 
section,  a  court  may  order  a  psychiatric  or  psychological  examination  or  a  penod  of 
observation  for  an  alleged  delinquent  in  a  facility  to  aid  the  court  in  its  disposition.  Such  period 
shall  not  exceed  forty  days. 


J 


Chapter  123:  Section  16  Hospitalization  of  persons  incompetent  to  stand  trial  or  not 
guilty  by  reason  of  mental  illness;  examination  period;  commitment;  hearing; 
restrictions;  dismissal  of  criminal  charges 

Section  16.  (a)  The  court  having  jurisdiction  over  the  chminal  proceedings  may  order  that  a 
person  who  has  been  found  incompetent  to  stand  trial  or  not  guilty  by  reason  of  mental 
illness  or  mental  defect  in  such  proceedings  be  hospitalized  at  a  facility  for  a  period  of  forty 
days  for  observation  and  examination;  provided  that,  if  the  defendant  is  a  male  and  if  the 
court  determines  that  the  failure  to  retain  him  in  strict  security  would  create  a  likelihood  of 
senous  harm  by  reason  of  mental  illness,  or  other  mental  defect,  it  may  order  such 
hospitalization  at  the  Bridgewater  state  hospital;  and  provided,  further,  that  the  combined 
periods  of  hospitalization  under  the  provisions  of  this  section  and  paragraph  (b)  of  section 
fifteen  shall  not  exceed  fifty  days. 

(b)  During  the  period  of  observation  of  a  person  believed  to  be  incompetent  to  stand  trial  or 
within  sixty  days  after  a  person  is  found  to  be  incompetent  to  stand  trial  or  not  guilty  of  any 
crime  by  reason  of  mental  illness  or  other  mental  defect,  the  district  attorney,  the 
superintendent  of  a  facility  or  the  medical  director  of  the  Bridgewater  state  hospital  may 
petition  the  court  having  jurisdiction  of  the  criminal  case  for  the  commitment  of  the  person 
to  a  facility  or  to  the  Bridgewater  state  hospital.  However,  the  petition  for  the  commitment  of 
an  untried  defendant  shall  be  heard  only  if  the  defendant  is  found  incompetent  to  stand 
trial,  or  if  the  criminal  charges  are  dismissed  after  commitment.  If  the  court  makes  the 
findings  required  by  paragraph  (a)  of  section  eight  it  shall  order  the  person  committed  to  a 
facility;  if  the  court  makes  the  findings  required  by  paragraph  (b)  of  section  eight,  it  shall 
order  the  commitment  of  the  person  to  the  Bridgewater  state  hospital;  otherwise  the  petition 
shall  be  dismissed  and  the  person  discharged.  An  order  of  commitment  under  the 
provisions  of  this  paragraph  shall  be  valid  for  six  months.  In  the  event  a  period  of 
hospitalization  under  the  provisions  of  paragraph  (a)  has  expired,  or  in  the  event  no  such 
period  of  examination  has  been  ordered,  the  court  may  order  the  temporary  detention  of 
such  person  in  a  jail,  house  of  correction,  facility  or  the  Bridgewater  state  hospital  until  such 
time  as  the  findings  required  by  this  paragraph  are  made  or  a  determination  is  made  that 
such  findings  cannot  be  made. 

(c)  After  the  expiration  of  a  commitment  under  paragraph  (b)  of  this  section,  a  person  may 
be  committed  for  additional  one  year  periods  under  the  provisions  of  sections  seven  and 
eight  of  this  chapter,  but  no  untried  defendant  shall  be  so  committed  unless  in  addition  to 
the  findings  required  by  sections  seven  and  eight  the  court  also  finds  said  defendant  is 
incompetent  to  stand  trial.  If  the  person  is  not  found  incompetent,  the  court  shall  notify  the 
court  with  jurisdiction  of  the  criminal  charges,  which  court  shall  thereupon  order  the 
defendant  returned  to  its  custody  for  the  resumption  of  criminal  proceedings.  All 
subsequent  proceedings  for  the  further  commitment  of  a  person  committed  under  this 
section  shall  be  in  the  court  which  has  jurisdiction  of  the  facility  or  hospital. 

(d)  The  district  attorney  for  the  district  within  which  the  alleged  crime  or  crimes  occurred 
shall  be  notified  of  any  hearing  conducted  for  a  person  under  the  provisions  of  this  section 
or  any  subsequent  hearing  for  such  person  conducted  under  the  provisions  of  this  chapter 


relative  to  the  commitment  of  the  mentally  ill  and  shall  have  the  right  to  be  heard  at  such 
hearings. 

(e)  Any  person  committed  to  a  facility  under  the  provisions  of  this  section  may  be  restricted 
in  his  movements  to  the  buildings  and  grounds  of  the  facility  at  which  he  is  committed  by 
the  court  which  ordered  the  commitment.  If  such  restrictions  are  ordered,  they  shall  not  be 
removed  except  with  the  approval  of  the  court.  In  the  event  the  superintendent 
communicates  his  intention  to  remove  or  modify  such  restriction  in  writing  to  the  court  and 
within  fourteen  days  the  court  does  not  make  written  objection  thereto,  such  restrictions 
shall  be  removed  by  the  supenntendent.  If  the  superintendent  or  medical  director  of  the 
Bridgewater  state  hospital  intends  to  discharge  a  person  committed  under  this  section  or  at 
the  end  of  a  period  of  commitment  intends  not  to  petition  for  his  further  commitment,  he 
shall  notify  the  court  and  district  attorney  which  have  or  had  jurisdiction  of  the  criminal  case. 
Within  thirty  days  of  the  receipt  of  such  notice,  the  district  attorney  may  petition  for 
commitment  under  the  provisions  of  paragraph  (c).  During  such  thirty  day  period,  the 
person  shall  be  held  at  the  facility  or  hospital.  This  paragraph  shall  not  apply  to  persons 
originally  committed  after  a  finding  of  incompetence  to  stand  trial  whose  criminal  charges 
have  been  dismissed. 

(f)  If  a  person  is  found  incompetent  to  stand  trial,  the  court  shall  send  notice  to  the 
department  of  correction  which  shall  compute  the  date  of  the  expiration  of  the  period  of 
time  equal  to  the  time  of  imprisonment  which  the  person  would  have  had  to  serve  prior  to 
becoming  eligible  for  parole  if  he  had  been  convicted  of  the  most  serious  crime  with  which 
he  was  charged  in  court  and  sentenced  to  the  maximum  sentence  he  could  have  received, 
if  so  convicted.  For  purposes  of  the  computation  of  parole  eligibility,  the  minimum  sentence 
shall  be  regarded  as  one  half  of  the  maximum  sentence  potential  sentence.  Where 
applicable,  the  provisions  of  sections  one  hundred  and  twenty-nine,  one  hundred  and 
twenty-nine  A,  one  hundred  and  twenty-nine  B,  and  one  hundred  and  twenty-nine  C  of 
chapter  one  hundred  and  twenty-seven  shall  be  applied  to  reduce  such  period  of  time.  On 
the  final  date  of  such  period,  the  court  shall  dismiss  the  criminal  charges  against  such 
person,  or  the  court  in  the  interest  of  justice  may  dismiss  the  chminal  charges  against  such 
person  prior  to  the  expiration  of  such  period. 


! 


I  : 
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Commentary 


Outline  of  G.L.  c.  123,  §16 

This  section  addresses  the  commitment  of  persons  who  are  incompetent  to  stand  trial 
or  are  not  guilty  by  reason  of  mental  illness  or  other  mental  defect. 

I.  For  untried  defendants 

The  petition  for  the  commitment  shall  be  heard  only  if  the  court  finds  by  a 
preponderance  of  the  evidence  that  the  defendant  is  incompetent  to 
stand  trial  or  if  the  criminal  charges  are  dismissed  after  commitment. 

II.  For  defendants  found  incompetent  to  stand  trial  or  not  guilty  by 
reason  of  mental  illness  or  other  mental  defect 

The  requirements  for  commitment  to  any  facility  (including  Bridgewater 
State  Hospital)  are  that  the  petitioner  show  beyond  a  reasonable 
doubt: 

A.  Mental  Illness 

As  required  by  G.L.  c.  123,  §2,  the  Department  of  Mental  Health  has 
defined  mental  illness  for  the  purpose  of  involuntary  commitment  as: 

A  substantial  disorder  of  thought,  mood,  perception,  orientation,  or 
memory  which  grossly  impairs  judgment,  behavior,  capacity  to  recognize 
reality  or  ability  to  meet  the  ordinary  demands  of  life,  but  shall  not 
include  alcoholism  as  defined  in  G.L.  c.  123,  §35.  104  C.M.R.  27.05 

B.  Likelihood  of  Serious  Harm 

1 .  A  substantial  risk  of  physical  harm  to  the  person  himself  as 
manifested  by  evidence  of,  threats  of,  or  attempts  at,  suicide  or  serious 
bodily  harm;  or 

2.  A  substantial  risk  of  physical  harm  to  other  persons  as  manifested  by 
evidence  of  homicidal  or  other  violent  behavior  or  evidence  that  others 
are  placed  in  reasonable  fear  of  violent  behavior  and  sehous  physical 
harm  to  them;  or 

3.  A  very  substantial  risk  of  physical  impairment  or  injury  to  the  person 
himself  as  manifested  by  evidence  that  such  person's  judgment  is  so 
affected  that  he  is  unable  to  protect  himself  in  the  community  and  that 
reasonable  provision  for  his  protection  is  not  available  in  the  community 


i 


c. 


No  Less  Restrictive  Alternative  to  Hospitalization 


By  its  terms,  G.L.  c.  123,  §1  requires  proof  of  this  element  in  tine  tinird 
subsection  of  tine  definition  of  likelihood  of  serious  harm.  However,  the 
Supreme  Judicial  Court  made  this  a  requirement  regardless  of  what 
category  of  serious  harm  upon  which  the  Commonwealth  relies. 
Commonwealth  v.  Nassar,  380  Mass.  908  (1988). 

D.  The  additional  requirements  for  commitment  to  Bridgewater 
State  Hospital  are  that  the  petitioner  must  show  beyond  a 
reasonable  doubt  that: 


1 .  The  person  is  male  and  is  not  a  proper  subject  for  a  commitment  to  a 
Department  of  Mental  Health  facility. 

2.  Failure  to  hospitalize  the  person  in  strict  security  would  create  a 
likelihood  of  serious  harm. 


Notes: 


Hearing  must  commence  within  14  days  after  petition  is  filed  or 
patient  must  be  discharged.   G.L.  c.  123,  §7(c)  as  amended  by  St. 
2000,  c.  249;  Hashimi  v.  Kalil,  388  Mass.  607  (1983). 

Decision  must  be  rendered  within  10  days.  G.L.  c.  123,  §8(c). 

Burden  of  proof  for  commitment  to  any  facility  is  beyond  a  reasonable 
doubt.  1/1/  orcester  State  Hospital  v.  Hagberg,  374  Mass.  271  (1978). 


The  first  order  of  commitment  of  a  person  under  this  section  shall  be 
valid  for  six  months  and  all  subsequent  commitments  shall  be  valid  for 
a  period  of  one  year. 


Relevant  Cases 


Commonwealth  v.  Foss,  437  Mass.  584  (2002)  §16  requires  the  Department  of 
Correction  to  calculate  the  period  of  the  pendency  of  criminal  charges  against  an 
incompetent  defendant  on  the  basis  of  the  single  most  serious  crime  charged  and  on  the 
single  maximum  sentence  allowable. 

Click  here  and  enter  case  name  for  full  case:  http://www.massreports.com/opinionarchive/ 

Department  of  Mental  Retardation  v.  Kendrew,  418  Mass.  50  (1994)  District  Court 
judge  does  not  have  the  power  to  compel  the  Department  of  Mental  Retardation  (not  a 
party  to  the  action)  to  provide  services  for  a  defendant  who  is  mentally  retarded  but  not 
mentally  ill. 

Click  here  for  full  case:  http://masscases.com/cases/sic/418/418mass50.html 

Commonwealth  v.  DelVerde,  401  Mass.  447  (1988)  Person  both  mentally  ill  and 
retarded  may  be  committed  if  senous  harm  is  found  to  be  a  result  of  mental  illness. 

Click  here  for  full  case:  http://masscases.com/cases/sic/401 /401mass447  html 

Commonwealth  v.  DelVerde,  398  Mass.  288  (1986)  Substituted  judgment  not 
applicable  "to  permit  an  incompetent  criminal  defendant  to  enter  a  plea  of  guilty  to  a 
charge  of  manslaughter." 

Click  here  for  full  case:  http://masscases.com/cases/sic/398/398mass288.html 
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Uniform  Form  DCD-58 
AR5-79 


StHtrirt  (Honrt  iBcpartmcnt  of  Uii}Z  Srial  (Haurt 


Division 


No. 


IN  THE  MATTER  OF. 


PETITION  FOR  COMMITMENT  OF  A  DEFENDANT  FOUND  TO  BE  INCOMPETENT 


On. 


Your  Petitioner, , 


That  the  Respondent  is  a 


.,  aged 


years,  who  on 


Idiu) 


Inimc  of  court) 


with  the  crimc(s)  of  . 


.  the  Respondent  was  found  incompetent  to  stand  trial  by  the  . 


..  respectfully  represents: 
 ,  was  charged  in  the 


Ifunir  of  court] 


That  the  court  is  being  petiloned  pursuant  to  G.L.  c.  123,  sec. . 


(l«boi  I6c| 


for  the  commitment  of 


the  Respondent  to  a  facility  of,  or  licensed  by.  the  Department  of  Mental  Health,  or  to  Bridgewater  State  Hospital,  and  for  his 
or  her  detention  therein  until  such  time  as  there  is  not  a  likelihood  of  serious  harm  by  reason  of  mental  illness  if  the  Respondent 

is  not  hospitalized,  or  the  Respondent  becomes  competent  to  stand  trial,  or  for  the  period  of  

whichever  is  less. 


(cnicr  6  moi.  or  1  yr.J 


That  your  Petitioner  has  determined  that  failure  to  hospitalize  the  Respondent  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness,  and  in  support  thereof  states  the  following. 


□  1.  The  Respondent  is  mentally  ill  by  reason  of  a  "substantial  disorder,"  within  the  meaning  of  DMH  Reg.  200.01,' 


namely 


(explain  iTpetnd  icvcrilyof  mcnul  jllnui  alleged) 


□  2.  By  virtue  of  said  disorder,  there  is,  as  defined  in  G.L.  c.  123,  s.  1,  a  likelihood  of  serious  harm,  specifically 
(check  appropriate  sections,  and  where  applicable  describe  evidence  of  prior  behavior  and/or  affected  judgment  supporting 
such  belief): 

□  a.  a  substantial  risk  of  physical  harm  to  the  person  himself,  which  has  been  manifested  by  threats  of,  or  attempts  at, 

suicide,  or  serious  bodily  harm,  specifically: 


OVER 


ii  ;f 


□  b.  a  substantial  risk  of  physical  harm  to  other  persons,  which  has  been  manifested  by  homicidal  or  other  violent 
behavior,  or  by  others  being  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them, 
specifically: 


□  c.  a  very  substantial  risk  of  physicaj  impairment  or  injury  to  the  person  himself,  as  manifested  by  evidence  that 
the  person's  judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the  community,  namely: 


□  3a.  (If  a  Bridgewatcr  commitment  is  requested)  The  Respondent  needs  strict  security  because 


□  3b.  (If  commitment  to  any  other  facility  is  requested)  There  is  no  less  restrictive  alternative  to  hospitalization  appropria.^ 
for  the  Respondent. 

The  records  indicate  that  the  nearest  relative  or  guardian  of  the  respondent  is  

(ume  and  addrds) 

The  Respondent  does  (not)  speak  and  read  English. 

□  An  Attorney  or  interpreter  fluent  in  is  requested. 


Date:     

(signature) 


(prinC  mme) 


(tide) 


Copla  10  Rdpondcnl  tnd  Rcspondwi'tCoonitl 


Thli  form  preicribed  by  the  Chief  iimlce  of  the  Dbtilct  Court  Department 
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Inlform  Form  DCD-57 
VR5-79 

BtHtrict  (Eflurt  Bzpuvtmtnt  of  0i|E  ©rial  (Eaurt 


Division 


No. 


IN  THE  MATTER  OF . 


PEJnTION  FOR  COMMTTMENT  OF  A  DEFENDA^^^ 
FOUND  NOT  GUILTY  BY  REASON  OF  INSANITY 


On. 


Your  Petitioner, 


That  the  Respondent  is  a . 


.,  aged. 


(nunc  a(  ooun) 


_  with  the  crijnc(s)  of 


.  years,  who  on 


..respectfully  represents: 
 was  charged  in  the 


.  the  Respondent  was  found  not  guilty  by  reason  of  insanity  by  the 


(oKDc  of  oourf) 


That  the  court  is  being  petitioned  pursuant  to  G.L.  c.  123,  sec. 


.  for  the  commitment  of  the  Respondent 


(l«t>orl«c) 

to  a  facility  of,  or  Lcensed  by,  the  Department  of  Mental  Health,  or  to  Bridgewater  State  Hospital,  and  for  his  or  her  detention 
therein  until  such  time  as  there  is  not  a  likelihood  of  serious  harm  by  reason  of  mental  illness  if  the  Respondent  is  not  hospital- 


ized, or  for  the  period  of . 


(tmos.  or  1  yt.) 


.,  whichever  is  less. 


That  your  Petitioner  has  determined  that  failure  to  hospitalize  the  Respondent  would  create  a  likelihood  of  serious 
harm  by  reason  of  mental  illness,  and  in  support  thereof  states  the  following: 

□  I.  The  Respondent  is  mentally  ill  by  reason  of  a  "substantial  disorder,"  within  the  meaning  of  DMH  Reg,  200.01, 


namely 


(cxpUla  ITpe  ud  KTtHfjr  er  maul  OliKii  tUcfcd) 


□  2.  By  virtue  of  said  disorder,  there  is,  as  defined  in  G.L.  c.  123,  s.  1,  a  likelihood  of  serious  harm,  spcdfically 
(check  appropriate  sections,  and  where  applicable  describe  evidence  of  prior  behavior  and/or  affected  judgment  supporting 
such  belief): 


□  a.  &  substantial  risk  of  physical  harm  to  the  penon  himself,  which  has  been  manifested  by  threats  of,  or  attempts 
at,  suicide,  or  serious  bodily  harm,  spedfically: 


□  b.  a  substantial  risk  of  physical  harm  to  other  persons,  which  has  been  manifested  by  homicidal  or  other  violent  be 
havior,  or  by  others  being  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them,  spec 
ifically: 


□  c.  a  very  substantial  risk  of  physical  impairment  or  injury  to  the  person  himself,  as  manifested  by  evidence  thai  the 
person's  judgment  is  so  affected  that  he  is  unable  to  protect  himself  in  the  community,  namely: 


□  3a.  (If  a  Bridgcwater  commitment  is  requested)  The  Respondent  needs  strict  security  because 


□  3b.  (If  commitment  to  any  other  facility  is  requested)  There  is  no  less  restrictive  alternative  to  hospitalization  appropriate 
for  the  Respondent. 

The  records  indicate  that  the  nearest  relative  or  guardian  of  the  respondent  is  


(name  ajid  sddrcu) 

The  Respondent  does  (not)  speak  English. 

□  An  Attorney  or  interpreter  fluent  in  is  requested. 

(bTi|uf|C) 


Date: 


(signature) 


(print  name) 


Original  to  Clerk-Magistrate 

Copies  to  Respondent  and  Respondenl's  Counsel 


This  rorm  prescribed  by  the  Chief  Justice  of  the  District  Court  Deparimeni 


NOTICE  OF  HEARING 

ON  PETITION(S)  FOR  MENTAL  HEALTH  COMMITMENT 
AND/OR  MEDICAL  TREATMENT 


DOCKET  NO 


Trial  Court  of  Massachusetts 
District  Court  Department 


District  Court 


NAME  OF  RESPONDENT 


IN  THE  MATTER  OF 


PETITIONER'S  NAME 


PETITIONER'S  TITLE 


NAME  &  ADDRESS  OF  PETITIONING  FACILITY 


TO  THE  PETITIONER,  THE  RESPONDENT,  AND  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES: 

You  are  hereby  notified  that,  as  indicated  below, 

1     Da  petition  for  involuntary  commitment  has  been  filed  by  the  petitioner  for  the  commitment  of  the 
respondent  to  the  petitioning  facility  for  a  period  of     \Z\  six  months     CH  one  year 
pursuant  to  G.L.  c.  123,    □  §§  7  and  8      □§  15(e)      □§  16(b)      □§  16(c)       □§  18(a). 


□  A  PETITION  for  AUTHORIZATION  TO  administer  MEDICAL  TREATMENTfor  mental  illness  to  respondent  has 
been  filed  under  G.L.  c.  123,  §  8B  by  the  petitioner  named  above. 

Note  that  a  petition  under  G.L.  c.  123,  §  8B  may  be  considered  only  if  ttiere  tias  first  been  an  order  of  commitment. 


3. A    HEARING  on  the  petition(s)  listed  above  will  be  held: 

□  at  this  court      □  at  the  facility  listed  above     on    at   

DATE  TIME 


INSTRUCTIONS  TO  CLERK-MAGISTRATE 

1  Immediately  upon  the  filing  of  the  petition(s)  listed  above,  a  copy  of  this  notice  must  be  completed  and  sent  to  the  petitioner  and  the 
respondent.  In  addition,  even  if  counsel  has  been  previously  appointed,  a  copy  of  this  notice  must  be  sent  immediately  by  fax  in  every 
case  to: 

Mental  Health  Litigation  Unit 
Committee  for  Public  Counsel  Services 
21  McGrath  Highway 
Somerville,  MA  02143 
Fax  number:  617/863-5185 

2.  A  copy  of  this  notice  must  also  be  sent  immediately  to  the  respondent's  nearest  relative  or  guardian  (if  known). 

3.  If  it  is  indicated  above  that  a  hearing  has  been  scheduled  under  G.L.  c.  123,  §§  15(e),  16(b),  16(c)  or  18(a),  copies  of  this  notice  must 
also  be  sent  to  the  criminal  defense  attorney  and  to  the  District  Attorney  in  the  underlying  criminal  case 


(rev.  08/09) 


f !!' 


Uniform  Form  DCD-55 
AR5-70 

Itfitrict  Qlautt  SEitartment  of  ollje  alrial  Qiaixtt 


Division 


No. 


COMMONWEALTH 
V. 


ORDER  OF  COMMrTMENT  FOR  OBSERVATION  OF  A  DEFENDANT  FOUND 
INCOMPETENT  FOR  TRIAL  OR  NOT  GUILTY  BY  REASON  OF  INSANnY 

Pursuant  to  G.L.  c.  123,  s.  16  (a),  it  is  ORDERED  that  the  defendant,  who  has  been  found  □  incompetent  to  stand 

trial  □  not  guilty  by  reason  of  insanity,  be  committed  to  the  hospital 

for  observation  for  a  period  of  days  (subject  to  the  time  limits  set  forth  in  G.L.  c.  123,  s.  16  (a)). 

During  said  period  of  observation  it  is  ORDERED  that  a  qualified  physician  or  physicians  examine  said  person  and 
promptly  report  to  this  court  opinions  supported  by  clinical  findings  as  to  whether  said  person  is  mentally  ill,  whether  dis- 
charge would  create  a  likelihood  of  serious  harm,  whether  a  less  restrictive  alternative  would  be  appropriate,  and  whether  said 
person  is  in  need  of  continued  treatmeat  and  care  at  a  facility  of  the  Department  of  Mental  Health,  or,  if  a  male  and  strict 
security  is  required,  at  the  Bridgewatcr  State  Hospital. 

And  the  Court  Officers,  or  other  officers  duly  authorized,  are  hereby  commanded  to  remove  said  person  to  

 hospital  and  deliver  said  person  to  the  Superintendent  or  Medical  Director 

and  to  make  return  of  this  warrant  with  their  doings  thereon  to  the  Cierk-Magistrateof  this  court  as  soon  as  may  be. 

WITNESS  my  hand  and  seal  at  ,  19  


Jtutice 

THIS  COMMITMENT  ORDER  EXPIRES  .  19  


Odfiasl  to  Cerlc-Mtsistrace 

Copies  (o  Court  OfTicer,  defouUnt'*  Coiuud.  FroMcutor,  end  hotplial. 


I  I 


RETURN 


<uaK)  (tkk) 

,  I  delivered  to  the 


.,  hereby  certify  that  on  this  date 


(dtie)  (rujnc)  (hoipfiiJ) 

together  with  a  copy  of  this  order. 


I 

I 
I 


JnKorm  Form  OCD-59 


Sifitrict  (Unurt  lE^rartmcnt  of  ©fje  ©rial  dourt 


Division 


No. 


IN  THE  MATTER  OF . 


ORDER  OF  CIVIL  COMMITMENT  PURSUANT  TO  G.L.  c.  123,  ss.  16b  or  16c 

In  accordance  with  G.L.  c.  123,  s.  (16b)  (16c),  a  peiiiion  has  been  filed  by  


of  for  the  commiimcni  of 


((umc) 


,  who  has  previously  been  charged  with  the  crime(s)  of 


and  was  thereupon  found 


Cnnmpccot  to  tund  irul  or  not  suiliy  by  rcuonofiaunily) 


I  find  that  is  mentally  ill  and  that  (check  appropriate  boxes): 

(tunc) 

□  failure  to  retain  said  person  in  a  facility  would  create  a  likelihood  of  serious  harm,  and  that  there  is  no  less  restrictive 
alternative  for  said  person. 

□  failure  to  retain  said  person  in  stria  security  would  create  a  likelihood  of  serious  harm,  and  that  said  person  is  not  a- 
proper  subject  for  commitment  to  any  facility  of  the  Department  of  Mental  Health. 

□  said  person  is  presently  incompetent  to  stand  trial. 

Therefore,  it  is  ORDERED  that  said  person  be  committed  to  the  


(hoipiul) 

for  a  period  not  to  exceed  ,  or  until  such  time  as  there  is  no  longer  a  likelihood  of  serious  harm  by 

reason  of  mental  illness,  whichever  period  is  shorter.  It  is  (not)  further  ORDERED  that  said  person  be  restricted  in  his  or  her 
movement  to  the  buildings  and  grounds  of  S2ud  facility. 

.  The  Court  Officer,  or  other  officers  duly  authorized,  are  hereby  commanded  to  remove  said  person  to  — 

 hospital  and  deliver  said  person  to  the  Superintendent  or  Medical  Director  and  to  make  re- 


turn of  this  warrant  with  their  doings  thereon  to  the  Clerk-Magistrate  of  this  court  as  soon  as  may  be. 

WITNESS  my  hand  and  seal  at  .  ,  19. 


Justice 


OrifliuU  to  Clerfc-Miflante 

Copks  to  Court  OfTtccr.  bospIuU  tad  patlcat'c  Couosd. 


TUs  fonn  presotbod  by  the  CbleT  Justice  of  the  District  CWit  Dcpimneat 


OVER 


RETURN 


I,  .   ,  hereby 

ln*nx)  •  (ikk) 

certify  that  on  this  date,   ,  I  delivered  to 

IteIC)  (nunc) 

.  ,  along  with  a  copy  of  this  order. 

(IWpiUi) 


(omccr) 


II' 


MEMORANDUM 
April  30,  2008 
Page  2 

If  the  court  has  entered  the  name  of  a  "mental  health  facillfy  where  committed  (if  any)'' 
on  the  form,  the  BSH  Records  Department  will  also  send  a  copy  of  its  response  to  that  mental  health 
facility.  This  will  eliminate  the  need  for  DMH  facilities  to  contact  the  clerk's  office  in  order  to  learn 
when  the  criminal  charges  are  scheduled  to  be  dismissed. 

The  usual  rules  for  calculating  credit  for  time  served  should  be  applied  to  the  period  before  the 
defendant  was  found  incompetent.  Credit  should  be  given  for  any  period  of  pretrial  confinement  in  a 
correctional  or  mental  institution  while  awaiting  trial  on  these  charges.  G.L.  c.  127,  §  129B;  G.L.  c. 
279,  §  33 A.  Stearns,  petitioner,  343  Mass.  53,  56,  175  N.E.2d  470,  472  (1961).  The  defendant  is  not 
entitled  to  credit  for  time  served  on  a  prior  conviction  while  the  present  charges  were  pending.  Libhy  v. 
Commissioner  of  Correction,  353  Mass.  472,  474-475,  233  N.E.2d  200,  202  (1968).  Nor  is  the 
defendant  entitled  to  credit  for  time  served  in  the  custody  of  another  jurisdiction  unless  it  was  directly 
related  to  these  charges.  Commonwealth  v.  Grant,  366  Mass.  272,  275,  3 1 7  N.E.2d  484,  486  (1974). 


An  inieraciix  c  \  crsion  of  the  new  form  which  can  be  completed  and  printed  electronically  is  now 
available  in  the  "Mental  Health"  section  of  the  "Forms"  page  on  the  District  Court's  intranet  website. 
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REQUEST  TO  COMPUTE  PAROLE  ELIGIBILITY 

OF  DEFENDANT  FOUND  INCOMPETENT  TO  STAND  TRIAL 

G.L.  c.  123,  §  16(f) 

Trial  Court  of  Massachusetts  ,^  , 
District  Court  Department 

CASE  NAME 

COMMONWEALTH  vs. 

COURT  DIVISION 

CLERK-MAGISTRATE'S  FAX  NO 

FAX  OR  MAIL  TO 

RECORDS  DEPARTMENT 
BRIDGEWATER  STATE  HOSPITAL 
20  ADMINISTRATION  ROAD 
BRIDGEWATER,  MA  02324-3201 

Fax  No.:  508-279-4502 

DATE  ADJUDICATED  INCOMPETENT 

NUMbtK  Ur  UAYb  Ur  JAIL  LKbUl  1 

AS  OF  DATE  ADJUDICATED  INCOMPETENT 

iVIbN  1  AL  HcAL  1  n  r  AO  I  LI  1  Y  WHtKb  OUIVllVllllhU  (ii  dny) 

TO  THE  DEPARTMENT  OF  CORRECTION 

On  the  date  shown  above  the  defendant  named  above  was  adjudicated  by  this  court  to  be  incompetent  to  stand  trial  in  the 
captioned  case.  Pursuant  to  G.L.  c.  123,  §  16(f),  you  are  requested  to  compute  and  notify  this  court  of  the  defendant's  parole 
eligibility  date  if  he  or  she  were  convicted  of  the  most  serious  crime  with  which  he  or  she  is  charged  and  sentenced  to  the 
maximum  potential  sentence,  as  reduced  by  any  jail  credit  pursuant  to  G.L.  c.  127,  §§  129B  or  1290. 

A  copy  of  the  docket  of  this  case  is  attached  to  this  notice. 


"If  a  person  is  found  incompetent  to  stand  trial,  thie  court  shiall  send  notice  to  the  department  of  correction  which  shall  compute  the  date  of  the 
expiration  of  the  period  of  time  equal  to  the  time  of  imprisonment  which  the  person  would  have  had  to  serve  prior  to  becoming  eligible  for  parole 
if  he  had  been  convicted  of  the  most  serious  cnme  with  which  he  was  charged  in  court  and  sentenced  to  the  maximum  sentence  he  could  have 
received,  if  so  convicted.  For  purposes  of  the  computation  of  parole  eligibility,  the  minimum  sentence  shall  be  regarded  as  one  half  of  the 
maximum  sentence  potential  sentence.  Where  applicable,  the  provisions  of  [G.L.  c.  127,  §§  129B  and  129C]  shall  be  applied  to  reduce  such 
period  of  time.  On  the  final  date  of  such  period,  the  court  shall  dismiss  the  criminal  charges  against  such  person,  or  the  court  in  the  interest 
of  justice  may  dismiss  the  criminal  charges  against  such  person  prior  to  the  expiration  of  such  period."  G.L.  c.  123,  §  16(f). 


DATE  OF  THIS  NOTICE 


CLERK-MAGISTRATE  OR  DESIGNEE 


RESPONSE  TO  COURT  FROM  DEPARTMENT  OF  CORRECTION 


DATE  OF  PAROLE  ELIGIBILITY  AFTER  APPLICATION  OF  ANY  JAIL  CREDITS 


DATE  OF  RESPONSE 


PRINTED  NAME 


SIGNATURE 
X 


(4/08) 

CLERK-MAGISTRATE:  FAX  (508-279^502)  OR  MAIL  THIS  FORM  AND  A  COPY  OF  THE  CRIMINAL  DOCKET  TO  THE  BSH  RECORDS  DEPT. 


Chapter  123:  Section  17  Periodic  review  of  incompetence  to  stand  trial;  petition; 
hearing;  continued  treatment;  defense  to  charges;  release 

Section  17.  (a)  The  periodic  review  of  a  person  found  incompetent  to  stand  trial  shall 
include  a  clinical  opinion  with  regard  to  the  person's  competence  to  stand  trial,  which 
opinion  shall  be  noted  in  writing  on  the  patient's  record.  If  any  person  found  incompetent 
to  stand  trial  is  determined  by  the  superintendent  of  the  facility  or  the  medical  director  of 
the  Bridgewater  state  hospital  to  be  no  longer  incompetent,  the  superintendent  or 
medical  director  shall  notify  the  court,  which  shall  without  delay  hold  a  hearing  on  the 
person's  competency  to  stand  trial.  Any  person  found  incompetent  to  stand  trial  may  at 
any  time  petition  the  court  for  a  hearing  on  his  competency.  Whenever  a  hearing  is  held 
and  the  court  finds  that  the  person  is  competent  to  stand  trial,  his  commitment,  if  any,  to 
a  facility  or  to  the  Bridgewater  state  hospital  shall  be  terminated  and  he  shall  be 
returned  to  the  custody  of  the  court  for  trial.  However,  if  the  person  requests  continued 
care  and  treatment  during  the  pendency  of  the  criminal  proceedings  against  him  and  the 
superintendent  or  medical  director  agrees  to  provide  such  care  and  treatment,  the  court 
may  order  the  further  hospitalization  of  such  person  at  the  facility  or  the  Bridgewater 
state  hospital. 

(b)  If  either  a  person  or  counsel  of  a  person  who  has  been  found  to  be  incompetent  to 
stand  trial  believes  that  he  can  establish  a  defense  of  not  guilty  to  the  charges  pending 
against  the  person  other  than  the  defense  of  not  guilty  by  reason  of  mental  illness  or 
mental  defect,  he  may  request  an  opportunity  to  offer  a  defense  thereto  on  the  merits 
before  the  court  which  has  criminal  jurisdiction.  The  court  may  require  counsel  for  the 
defendant  to  support  the  request  by  affidavit  or  other  evidence.  If  the  court  in  its 
discretion  grants  such  a  request,  the  evidence  of  the  defendant  and  of  the 
commonwealth  shall  be  heard  by  the  court  sitting  without  a  jury.  If  after  heanng  such 
petition  the  court  finds  a  lack  of  substantial  evidence  to  support  a  conviction  it  shall 
dismiss  the  indictment  or  other  charges  or  find  them  defective  or  insufficient  and  order 
the  release  of  the  defendant  from  criminal  custody. 

(c)  Notwithstanding  any  finding  of  incompetence  to  stand  trial  under  the  provisions  of 
this  chapter,  the  court  having  jurisdiction  may,  at  any  appropriate  stage  of  the  criminal 
proceedings,  allow  a  defendant  to  be  released  with  or  without  bail. 


Relevant  Cases 


Commonwealth  v.  Hatch,  439  Mass.  618  (2003)  Incompetent  defendant  may  request 
dismissal  of  the  charges  pursuant  to  G.L.  c.  123,  §17(b),  and  judge  must  determine 
whether  there  is  "a  lack  of  substantial  evidence  to  support  a  conviction[,]"  not  the 
required  finding  of  not  guilty  standard.  This  determination  should  not  be  based  on  the 
judge's  subjective  view  of  the  evidence,  but  rather  the  judge  should  consider  "whether  a 
rational  jury  could  find  the  defendant  guilty  beyond  a  reasonable  doubt." 

Click  here  and  enter  case  name  for  full  case:  http://www.massreports.com/opinionarchive/ 


Ill 


CH.  123,  S.  18&18A 
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Chapter  123:  Section  18  Hospitalization  of  mentally  ill  prisoners;  examination; 
reports;  hearing;  commitment;  voluntary  admission;  reduction  of  sentence; 
discharge 

Section  18.  (a)  If  the  person  in  charge  of  any  place  of  detention  within  the  commonwealth 
has  reason  to  believe  that  a  person  confined  therein  is  in  need  of  hospitalization  by  reason 
of  mental  illness  at  a  facility  of  the  department  or  at  the  Bridgewater  state  hospital,  he  shall 
cause  such  prisoner  to  be  examined  at  such  place  of  detention  by  a  physician  or 
psychologist,  designated  by  the  department  as  qualified  to  perform  such  examination.  Said 
physician  or  psychologist  shall  report  the  results  of  the  examination  to  the  district  court 
which  has  jurisdiction  over  the  place  of  detention  or,  if  the  prisoner  is  awaiting  trial,  to  the 
court  which  has  jurisdiction  of  the  criminal  case.  Such  report  shall  include  an  opinion,  with 
reasons  therefore,  as  to  whether  such  hospitalization  is  actually  required.  The  court  which 
receives  such  report  may  order  the  prisoner  to  be  taken  to  a  facility  or,  if  a  male,  to  the 
Bridgewater  state  hospital  to  be  received  for  examination  and  observation  for  a  period  not 
to  exceed  thirty  days.  After  completion  of  such  examination  and  observation,  a  written 
report  shall  be  sent  to  such  court  and  to  the  person  in  charge  of  the  place  of  detention. 
Such  report  shall  be  signed  by  the  physician  or  psychologist  conducting  such  examination, 
and  shall  contain  an  evaluation,  supported  by  clinical  findings,  of  whether  the  prisoner  is  in 
need  of  further  treatment  and  care  at  a  facility  or,  if  a  male,  the  Bridgewater  state  hospital 
by  reason  of  mental  illness.  The  person  in  charge  of  the  place  of  detention  shall  have  the 
same  right  as  a  superintendent  of  a  facility  and  the  medical  director  of  the  Bhdgewater 
state  hospital  to  file  a  petition  with  the  court  which  received  the  results  of  the  examination 
for  the  commitment  of  the  person  to  a  facility  or  to  the  Bridgewater  state  hospital;  provided, 
however,  that,  notwithstanding  the  court's  failure,  after  an  initial  hearing  or  after  any 
subsequent  hearing,  to  make  a  finding  required  for  commitment  to  the  Bridgewater  state 
hospital,  the  prisoner  shall  be  confined  at  said  hospital  if  the  findings  required  for 
commitment  to  a  facility  are  made  and  if  the  commissioner  of  correction  certifies  to  the 
court  that  confinement  of  the  prisoner  at  said  hospital  is  necessary  to  insure  his  continued 
retention  in  custody.  An  initial  court  order  of  commitment  issued  subject  to  the  provisions 
of  this  section  shall  be  valid  for  a  six-month  period,  and  all  subsequent  commitments 
during  the  term  of  the  sentence  shall  take  place  under  the  provisions  of  sections  seven 
and  eight  and  shall  be  valid  for  one  year. 

(b)  Notwithstanding  any  contrary  provision  of  general  or  special  law,  a  prisoner  who  is 
retained  in  any  place  of  detention  within  the  commonwealth  and  who  is  in  need  of  care  and 
treatment  in  a  facility  may,  with  the  approval  of  the  person  in  charge  of  such  place  of 
detention  apply  for  voluntary  admission  under  the  provisions  of  paragraph  (a)  of  section 
ten. 

(c)  At  the  commencement  of  hospitalization  under  the  provisions  of  paragraph  (a)  or 
paragraph  (b)  the  department  of  correction  shall  enter  in  the  patient  record  of  such 
prisoner  the  date  of  the  expiration  of  the  sentence  of  the  prisoner.  Where  applicable,  the 
provisions  of  sections  one  hundred  and  twenty-nine,  one  hundred  and  twenty-nine  A,  one 
hundred  and  twenty-nine  B  and  one  hundred  and  twenty-nine  C  of  chapter  one  hundred 
and  twenty-seven  may  be  applied  to  reduce  such  sentence,  and  on  such  date  the  prisoner 


I'll 


J 

I 


shall  be  discharged;  provided,  however,  that  if  the  superintendent  or  other  head  of  a 
facility  or  the  medical  director  of  the  Bridgewater  state  hospital  determines  that  the 
discharge  of  the  prisoner  committed  subject  to  the  provisions  of  paragraph  (a)  would 
create  a  likelihood  of  serious  harm  by  reason  of  mental  illness,  he  shall  petition  the  district 
court  having  jurisdiction  over  the  facility  prior  to  the  date  of  expiration  to  order  the 
commitment  of  such  person  to  a  facility  or  to  the  Bridgewater  state  hospital  under  the 
provisions  of  this  chapter  other  than  paragraph  (a);  and  provided,  further,  that  any  prisoner 
resident  in  a  facility  subject  to  the  provisions  of  paragraph  (b)  shall  be  free  to  leave  such 
facility  subject  to  the  provisions  of  section  eleven. 

(d)  In  the  event  the  provisions  of  this  chapter  require  the  release  of  a  prisoner  from  a 
facility  or  from  the  Bridgewater  state  hospital  prior  to  the  date  of  expiration  of  his  sentence 
calculated  under  the  provisions  of  paragraph  (c),  such  prisoner  shall  be  forthwith  returned 
to  the  place  of  detention  from  which  he  was  transferred  to  such  facility  or  to  said  hospital. 


Commentary 


Outline  of  G.  L.  c.  123,  §18 

This  section  addresses  the  commitment  of  any  person  confined  in  a  place  of  detention 
(held  on  bail  or  detention  or  serving  a  sentence)  within  the  Commonwealth.  Under  this 
section  of  the  statute,  the  requirements  for  commitment  to  any  facility  (including 
Bridgewater  State  Hospital)  are  that  the  petitioner  show  beyond  a  reasonable  doubt: 

I.  Mental  Illness 

As  required  by  G.L.  c.  123,  §2,  the  Department  of  Mental  Health  has 
defined  mental  illness  for  the  purpose  of  involuntary  commitment  as: 

A  substantial  disorder  of  thought,  mood,  perception,  orientation,  or 
memory  which  grossly  impairs  judgment,  behavior,  capacity  to 
recognize  reality  or  ability  to  meet  the  ordinary  demands  of  life,  but  shall 
not  include  alcoholism  as  defined  in  G.L.  c.  123,  §35.  104  C.M.R.  27.05 

II.  Likelihood  of  Serious  Harm 

A.  A  substantial  risk  of  physical  harm  to  the  person  himself  as 
manifested  by  evidence  of,  threats  of,  or  attempts  at,  suicide  or  serious 
bodily  harm;  or 

B.  A  substantial  risk  of  physical  harm  to  other  persons  as  manifested 
by  evidence  of  homicidal  or  other  violent  behavior  or  evidence  that 
others  are  placed  in  reasonable  fear  of  violent  behavior  and  serious 
physical  harm  to  them;  or 

C.  A  very  substantial  risk  of  physical  impairment  or  injury  to  the  person 
himself  as  manifested  by  evidence  that  such  person's  judgment  is  so 
affected  that  he  is  unable  to  protect  himself  in  the  community  and  that 
reasonable  provision  for  his  protection  is  not  available  in  the  community 

III  No  Less  Restrictive  Alternative  to  Hospitalization 

By  its  terms,  G.L.  c.  123,  §1  requires  proof  of  this  element  in  the  third 
subsection  of  the  definition  of  likelihood  of  serious  harm.  However,  the 
Supreme  Judicial  Court  made  this  a  requirement  regardless  of  what 
category  of  serious  harm  upon  which  the  Commonwealth  relies. 
Commonwealth  v.  Nassar,  380  Mass.  908  (1988). 

IV.  The  additional  requirements  for  commitment  to  Bridgewater  State 

Hospital  are  that  the  petitioner  show  beyond  a  reasonable  doubt 

that: 


A.  The  person  is  male  and  is  not  a  proper  subject  for  a  commitment  to 
a  Department  of  Mental  Health  facility. 

B.  Failure  to  hospitalize  the  person  in  strict  security  would  create  a 
likelihood  of  serious  harm. 


Hearing  must  commence  within  14  days  after  petition  is  filed  or 
patient  must  be  discharged.  G.L.  c.  123,  §7(c)  as  amended  by  St. 
2000,  c.  249;  Hashimi  v.  Kalil,  388  Mass.  607  (1983). 

Decision  must  be  rendered  within  10  days.  G.L.  c.  123,  §8(c). 

Burden  of  proof  for  commitment  to  any  facility  is  beyond  a  reasonable 
doubt.  IV  orcester  State  Hospital  v.  Hagberg,  374  Mass.  271  (1978). 

The  first  order  of  commitment  of  a  person  under  this  section  shall  be 
valid  for  six  months  and  all  subsequent  commitments  shall  be  valid  for 
a  period  of  one  year. 


lii- 

r 
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Protocol  for  Emergency  Psychiatric  Hospitalization  of  Persons  Detained  in  Police 
Lock  Up  for  Arraignment  or  Appearance  in  Court 

(Excerpt  from  Judicial  Response  System  i-iandbooK) 

When  a  person  is  arrested  and  thereafter  detained  in  police  lock-up  prior  to  arraignment  or 
appearance  in  court^  but  is  in  need  of  hospitalization  be  reason  of  mental  illness  at  a  public 
facility  of  the  Department  of  Mental  Health  or  at  the  Bridgewater  State  Hospital,  the  following 
procedure  should  be  followed: 

1 .  This  Protocol  should  be  utilized  only  in  cases  where  the  detainee  is  not  released  on  bail 
and  a  probable  cause  determination  has  been  made  by  a  clerk-magistrate  or  assistant 
clerk-magistrate  as  required  by  Jenl<ins.^ 

2.  The  detainee  should  be  examined  at  such  place  of  detention  by  a  physician  ro  a 
psychologist  designated  by  the  Department  of  Mental  Health  as  qualified  to  perform  such 
examination.^ 

3.  The  physician  or  psychologist  who  performs  the  examination  shall  report  the  results  of 
the  examination  to  the  on-call  judge,  who  has  been  designated  to  act  on  behalf  of  any 
court  of  the  Commonwealth.  The  report  may  be  read  to  the  on-call  judge  over  the 
telephone.  Such  report  shall  include  an  opinion,  with  reasons  therefore,  as  to  whether 
such  hospitalization  is  actually  required. 

4.  The  police  should  provide  the  judge  with  the  following  information: 

a.  the  current  charges  on  which  the  detainee  is  being  held; 

b.  the  current  condition  of  the  detainee; 

c.  the  Board  of  Probation  record  and  Warrant  Management  System  information 
regarding  the  detainee,  including  any  defaults  or  warrants  that  the  detainee  has 
outstanding;  and 

d.  any  other  pertinent  information. 


'if  the  detainee  is  granted  bail  but  appears  to  be  in  need  of  hospitalization  by  reason  of  mental 
illness,  the  detainee  may  be  transported  pursuant  to  a  police  officer's  authority  under  G.L.c.  123,  §12(a) 
to  an  emergency  room  for  evaluation  of  the  need  for  such  hospitalization  pursuant  to  G.L.c.  123,  §12(b). 

^Jenkins  v.  Chief  Justice  of  the  District  Court  Department,  et.  ai,  416  Mass.  221  (1993);  Trial 
Court  Rule  XI  and  Administrative  Order  94-5. 

^In  some  cases,  it  will  not  be  possible  for  the  psychiatrist  or  psychologist  to  determine  whether 
the  detainee's  behavior  is  due  to  mental  illness,  or  some  other  cause,  such  as  alcohol  or  drug  intoxication. 
In  such  cases  ti  may  be  necessary  for  the  police  to  transport  the  detainee  to  a  medical  emergency  room  for 
medical  clearance  and  examination. 


Ill 
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5.  The  on-call  judge  who  receives  the  report  may  order  the  detainee  to  be  taken  to  a  public 
facility  of  the  Department  of  Mental  Health  or,  if  a  male,  to  the  Bridgewater  State 
Hospital,  to  be  received  for  examination  and  observation  pursuant  to  G.L.c.  123,  §18(a). 
The  detainee  will  be  held  at  the  public  facility  of  Bridgewater  State  Hospital  until  the  next 
business  day  of  the  court  where  the  detainee  is  scheduled  to  appear. 

6.  The  on-call  judge's  order  shall  include  the  following  provision: 

Pursuant  to  G.L.c.  123,  §18(a),  this  Court  orders  (name  of 

detainee)  to  be  taken  to  (Bridgewater  State  Hospital  or 

Department  of  Mental  Health  Facility)  by  the  (police  department).  On 

 (next  court  date),  officers  of  the  police  department  which  made  the 

arrest  shall  appear  at  such  public  facility  of  the  Department  of  Mental  Health  or 
Bridgewater  State  Hospital  at  8:30  a.m.  At  such  time  the  Superintendent  of  the  public 
facility  or  the  Bridgewater  State  Hospital  shall  return  custody  of  the  detainee  to  officers 
of  that  police  department.  No  evaluation  report  shall  be  required  of  the  facility  receiving 
the  detainee  pursuant  to  this  order.  Upon  custody  transfer  to  the  police  department,  this 
court  order  under  G.L.c.  123,  §18(a)  shall  terminate.  The  detainee  shall  then  be 
transported  to  court  by  the  police.  Release  at  any  time  of  the  detainee  from  the  public 
facility  or  Bridgewater  State  Hospital  shall  be  made  ONLY  to  the  custody  of  the  police. 

7.  On  the  designated  court  day,  the  detainee  will  be  returned  to  court  by  the  police,  at 
which  time  he/she  will  be  arraigned  and  the  court  will  address  any  outstanding  warrants 
and/or  mental  health  issues. 


arIto  ^"'"^       SiHtrict  (Eaurt  Bz^xBvtmzat  at  OIlfE  ©rial  (E0urt 

 Division 


No.. 


Commonwealth 

V. 


REQUEST  FOR  COMMTTMEm  FOR 
OBSERVATION  PURSUANT  TO  G.L.  c.  123,  s.  18  (a) 


Your  Petitioner,  ,  respectfully  represents  that  the  undersigned  is  a  physi- 

{o&me  orphyiidln) 

cian  qualified  by  the  Dcparimcnt  of  Mental  Health  to  perform  psychiatric  examinations  of  prisoners.  Pursuant  to  a  request  by 

(BUTic)  (ijcle)  (pUftoldorauco)  ' 

the  petitioner  has  examined  ,  a  prisoner  at  said  institution.  A  report  on  the 

(pnuna'i  aimc) 

mental  condition  of  said  prisoner  is  attached. 

For  the  following  reasons,  I  believe  that  said  prisoner  should  be  committed  to  

(boipiul  or  rtdliiy) 

for  a  period  not  to  exceed  thirty  days  for  observation:  


Therefore,  I  request  the  court  to  order  such  coramitment. 


Date:   .   

(signature) 


(print  lumc) 


(iltJe) 


Ori(taal  to  Clerfc-Maxlitraie 
Copy  «o  priioncf  end  to  Petliloner 


I 

ill  ^ 


If 


RETURN 


I,   ,   ,  hcreb 

(nunc)  ((ilk) 

certify  that  on  this  date,  ,  I  delivered  to  the 


,  together  with  a  copy  of  this  order. 


(ofncer) 


NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

PETITIONER'S  NAME 

PETITIONER'S  TITLE 

NAME  &  ADDRESS  OF  PETITIONING  FACILITY 

NOTICE  OF  HEARING 

ON  PETITION(S)  FOR  MENTAL  HEALTH  COMMITMENT 
AND/OR  MEDICAL  TREATMENT 


DOCKET  NO, 


Trial  Court  of  Massachusetts 
District  Court  Department 


ill 


District  Court 


TO  THE  PETITIONER,  THE  RESPONDENT,  AND  THE  COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES: 

You  are  hereby  notified  that,  as  indicated  below, 

1.    Da  petition  for  involuntary  commitment  has  been  filed  by  the  petitioner  for  the  commitment  of  the 
respondent  to  the  petitioning  facility  for  a  period  of    □  six  months     □  one  year 
pursuant  to  G.L  c.  123,    □  §§  7  and  8      □§  15(e)      □§  16(b)      □§  16(c)       □§  18(a). 


2.    □  A  PETITION  FOR  AUTHORIZATION  TO  ADMINISTER  MEDICAL  TREATMENT  for  mental  illness  to  respondent  has 
been  filed  under  G.L.  c.  123,  §  8B  by  the  petitioner  named  above. 

Note  that  a  petition  under  G.L.  c.  123,  §  8B  may  be  considered  only  if  ttiere  tias  first  been  an  order  of  commitment. 


3. A    HEARING  on  the  petition(s)  listed  above  will  be  held: 

□  at  this  court      □  at  the  facility  listed  above     on    at   

DATE  TIME 


INSTRUCTIONS  TO  CLERK-MAGISTRATE 

1 .  Immediately  upon  the  filing  of  the  petition(s)  listed  above,  a  copy  of  this  notice  must  be  completed  and  sent  to  the  petitioner  and  the 
respondent.  In  addition,  even  if  counsel  has  been  previously  appointed,  a  copy  of  this  notice  must  be  sent  immediately  by  fax  in  every 
case  to: 

Mental  Health  Litigation  Unit 
Committee  for  Public  Counsel  Services 
21  McGrath  Highway 
Somen/ille,  MA  02143 
Fax  number:  617/863-5185 

2     A  copy  of  this  notice  must  also  be  sent  immediately  to  the  respondent's  nearest  relative  or  guardian  (if  known). 

3.  If  it  is  indicated  above  that  a  hearing  has  been  scheduled  under  G.L.  c.  123,  §§  15(e),  16(b),  16(c)  or  18(a),  copies  of  this  notice  must 
also  be  sent  to  the  criminal  defense  attorney  and  to  the  District  Attorney  in  the  underlying  criminal  case. 


(rev.  08/09) 


Uniform  Form  DCD-62 

AR  6-79  SiHtrict  (Eourt  Sejiartment  nf  ©Ije  ainal  (Eaurt 


Division 


Commonwealth 

V, 


ORDER  OF  COMMITMENT  OF  A  PRISONER 
FOR  OBSERVATION  PURSUANT  TO  G.L.  c.  123,  s.  18  (a) 


WHEREAS  this  court  has  received  a  report  from  ,  stating  that 


(n«jne  of  phytkiu)  (pritona'i  nunc) 

presently  being  detained  at  ,  is  in  such  a  mental  condition  that  he  should  be 

(pUtxof  dncnuon) 

committed  to  :  for  a  period  of  observation; 

(hoipiul  or  f»dli(y) 

THEREFORE  the  coun  orders  that  said  person  be  committed  to  for 

(boipiuJ  or  fftciCity} 

observation  for  a  period  not  to  exceed  thirty  days,  by  which  time  said  prisoner  shall  be  returned  to  the  original  place  of  deten- 
tion unless  a  petition  for  his  further  commitment  has  been  filed  in  this  court. 

The  prisoner  is  to  be  conveyed  to  the  by  officers  of  said  place  of  detendon 

(hoipiul  or  raoliiy) 

who  arc  then  to  make  return  of  this  warrant,  with  their  doings  thereon,  to  the  Clerk-Magistrate  of  this  court.  Furthermore,  the 
prisoner  is  lo  be  rcconveycd  by  the  said  officers  to  his  original  place  of  detention  unless  said  officers  have  been  notified  that  a 

petition  has  been  filed  in  this  court  for  the  commitment  of  said  prisoner  by  


The  is  ordered  to  report  the  mental  condition  of  said  prisoner  to  this 

(boipiul  or  t$e5iHj) 

court,  and,  if  necessary,  to  file  a  petition  in  this  court  for  the  further  commitment  of  said  prisoner. 
The  date  of  expiration  of  said  prisoner's  sentence  is  

WITNESS  my  hand  and  seal  at  ,   19  . 


Jtuticc 


Original  to  CJcrt-Mi«Utmf 

Copy  to  prisoner,  Ornccr.  «nd  Petlcloner. 


rw/crp 


I 
I 

I 

I 


RETURN 


I.  — .  ,  hcrcL 

(Dunc)  (uOc) 

certify  that  on  this  date,  ,  I  delivered  to  the 

(d&lc)  (puac) 


OioipiuJ) 


together  with  a  copy  of  this  order. 


(ofriccr) 


I 

I 

I 
I 
I 

I 


Uniform  Form  DCD-63 
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WtBtclct  Qlantt  Bzpnttmznt  of  ©fjc  ©rial  (Eourt 


Divisioii 


No. 

IN  THE  MATTER  OF  


PETITION  FOR  COMMITMENT  PURSUANT  TO  G.L.  c.  123,  s.  18 
Your  Petitioner,  ,  

<njmc) 

respectfully  represents: 

That  the  Respondent  is  a  ,  aged  years,  and  is  a  prisoner  in  


(rnmtorr«nlil)r) 

whose  sentence  expires  on  ,  and  who  has  been  examined  and  observed  at  this  hospital.  (Attach  copy  of 

prior  order  of  commitment  or  other  writing  indicating  authority  under  which  Respondent  is  being  retained.) 

That  the  court  is  being  petitioned  for  the  commitment  of  the  prisoner  to  this  or  another  facility  of,  or  licensed  by,  the 
Department  of  Mental  Health,  or  to  Bridgewater  State  Hospital,  and  for  his  or  her  retention  therein  until  such  time  as  there  is 
not  a  likelihood  of  serious  harm  by  reason  of  mental  illness  if  (s)he  is  not  hospitalized,  or  for  the  period  of  , 

<entfT*  moa.  or  I  yr.) 

whichever  is  less. 

That  your  Petitioner  has  determined  that  failure  to  hospitalize  the  Respondent  would  create  a  likelihood  of  serious 
hann  by  reason  of  mental  illness,  and  in  support  thereof  states  the  following: 

i.  The  Respondent  is  mentally  ill  by  reason  of  a  "substantial  disorder,"  within  the  meaning  of  DMH  Reg.  200.01,  namely 

(•(^riliin  irTK  tnd  tomiyor menul  tllncii  4l{c(cd) 


2.  By  virturc  of  said  disorder,  there  is,  as  defined  in  G.L.  c.  123,  s,  I  a  L'kcUhood  of  serious  harm,  specifically  (check 
appropriate  sections,  and  where  applicable  describe  evidence  of  prior  behavior  and/or  affected  judgment  supporting  such  be- 
lief): 

□  a.  a  substantial  risk  of  physical  harm  to  the  person  himself,  which  has  been  manifested  by  threats  of,  or  attempts  at, 
suicide  or  serious  bodily  harm,  specifically: 


□  b.  a  substantial  risk  of  physical  hsum  to  other  persons,  which  has  been  mzuiifcstcd  by  homicidal  or  other  violent  be- 
havior or  by  others  being  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them,  spe- 
cifically; 


□  Ja.  Of  a  Bridgcwatcr  commitment  is  requested)  Prisoner  is  not  a  proper  subject  for  commitment  to  any  facility  of  the  De- 
partment of  Mental  Health,  and  failure  to  confine  him  in  strict  security  would  create  a  likelihood  of  serious  harm  to  himself  or 
others. 

□  3b.  (If  Bridgcwatcr  commitment  is  requested)  The  Commissioner  of  Correction  certifies  that  the  prisoner's  confinemeni 
Bridgcwatcr  State  Hospital  is  necessary  to  insure  his  continued  retention  in  custody,  (The  certification  should  be  attached  if 
commitment  to  any  other  facility  is  requested.) 

□  3c.  There  is  no  less  restrictive  alternative  to  hospitaliration  appropriate  for  the  Respondent. 

The  records  indicate  that  the  nearest  relative  or  guardian  of  the  respondent  is;  

(nunc) 


The  defendant  does  (not)  speak  and  read  English. 

□  An  Attorney  or  interpreter  fluent  in  is  required. 


Date:    

(signature) 


{prim  name) 


(lillc) 


Oilflul  to  Ctcrk'Mi;fUtnLte 
Copy  u  ptltoner  tnd  Pctllloner 


ThU  fonn  procribcd  by  the  OUef  JuttJce  of  the  Dinrkt  Court  Deptitment 


Uniform  Form  DCD-64 
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BlBttxtt  (Enurt  Scpartoent  nf  aHjc  ainal  (dourt 


Division 

No. 


IN  THE  MATTER  OF. 


ORDER  OF  CIVIL  COMMITMENT  OF  A  PRISONER 
PURSUANT  TO  G.L.  c.  123,8.  18 


In  accordance  with  G.L.  c.  123,  s.  18,  a  petition  has  been  filed  by 


of  the   ,,  for  the  commitment  of 


.,  a  prisoner  whose  sentence  expires  on . 


I  find  that   is  mentally  ill  and  that  {check  appropriate  box): 

(aunc) 

□  failure  to  retain  said  person  in  a  facility  would  create  a  likelihood  of  serious  harm,  and  there  is  no  less  restrictive 
alternative  for  said  person. 

□  failure  to  retain  said  person  in  strict  security  would  create  a  likelihood  of  serious  harm,  and  said  person  is  not  a 
proper  subject  for  commitment  to  any  facility  of  the  Department  of  Mental  Health. 

Therefore,  it  is  ORDERED  that  said  person  be  committed  to  the  ■.  for  a  period 

period  not  to  exceed   or  imtil  such  time  as  there  is  no  longer  a  likelihood  of  serious 

harm  by  reason  of  mental  illDess,  whichever  period  is  shorter. 

And  the  Court  Officer,  or  other  officers  duly  authorized,  arc  hereby  commanded  to  remove  said  person  to  


.  hospital  and  deliver  said  person  to  the  Superintendent  or  Medical  Director  and  to 


make  return  of  this  warrant  with  their  doings  thereon  to  the  Clerk-Magistrate  of  this  coua  as  soon  as  may  be. 

WITNESS  ray  hand  and  seal  at  ,  I9_ 


Jus(icc 

THIS  COMMITMENT  ORDER  EXPIRES  ,  19  

Oriilui  to  Ctcrk-MMlstnic 

Copla  (0  Coun  Officer,  prliona,  Pctlikmcr,  an<l  place  of  deietiilon. 

TUs  f  ona  praolbod  by  the  Chief  JusUoe  of  the  District  Coot  Dcptitment 


OVEH 


I 


RETURN 

 ,  hereby 


(nunc)  (dtk) 

certify  that  on  this  date.  ,  I  delivered  to 

 ,  along  with  a  copy  of  this  order. 


(orriccr) 


Jnlform  Form  DCD-65 
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Division 


No. 


Commonwealth 
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CERTIFICATION  BY  THE  COMMISSIONER  OF  CORRECTION 

To  the  Justice(s)  of  . 

1  hereby  certify  that  ,  a  prisoner  who  has  heretofore  been  serving 

sentence  at  ■.  :  ,  which  sentence  expires 

on   ,  if  ordered  committed  to  an  institution  for  the  mentally  ill  under  G.L.  c.l23,  s.  18,  should 

be  committed  to  the  Bridgewaier  Slate  Hospital,  since  his  confinement  at  said  hospital  is  necessary  to  insure  his  continued 
retention  in  custody. 

Date:  _    

Comraisstoner  of  Corrcaion 
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Chapter  123:  Section  18A  Facility  residents;  contribution  towards  cost  of  counsel 

Section  18A.  A  person  who  is  a  resident  in  a  facility  of  the  department  of  mental  health  or  in 
the  Bridgewater  state  hospital  and  who  has  funds  held  in  trust  for  him  by  the  department  of 
mental  health  or  the  department  of  correction,  shall  contribute  toward  the  cost  of  any  counsel 
appointed  pursuant  to  chapter  two  hundred  and  eleven  D  to  provide  representation  in 
proceedings  under  this  chapter,  in  an  amount  not  exceeding  five  hundred  dollars  unless  a 
larger  contribution  has  been  ordered  by  a  court  pursuant  to  sections  two  and  five  of  chapter 
two  hundred  and  eleven  D.  Whenever  the  department  of  correction  or  the  department  of 
mental  health  holds  funds  in  trust  for  such  a  person,  the  department  shall  turn  over  such 
funds,  but  not  exceeding  five  hundred  dollars,  to  the  treasurer  to  be  credited  toward  the  cost 
of  providing  such  counsel. 
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Chapter  123:  Section  19  Parties  or  witnesses;  determination  of  mental  condition 

Section  19.  In  order  to  determine  tine  mental  condition  of  any  party  or  witness  before  any  court 
of  the  commonwealth,  the  presiding  judge  may,  in  his  discretion,  request  the  department  to 
assign  a  qualified  physician  or  psychologist,  who,  if  assigned  shall  make  such  examinations 
as  the  judge  may  deem  necessary. 


The  Commonwealth  of  Massachusetts 

Department  of  Mental  Health 
Forensic  Division 

ADULT  COURT  CLINIC  REFERRAL  FORM 


Date  Court  Judge   Docket  # 


Referred  Person/  Identifying  Information: 

Name  DOB  SS#  

Address  Zip 

Telephone  (Day/Evening/  Cell)  

Attorney  Telephone  

ADA  Telephone  

Probation  Officer   Telephone  


Case  Status;    □  Arraignnient      □  Pre-trial      □  Trial      □  Pre-sentence      □  Post-disposition 

Charges  

Interpreter  Needed?  □  Yes     □  No  Language:  

Time  Frame;  □  Same  day  □  No  return  date   □  Court  stipulated  return  date:  

Referral  Category/  Statutory:  (Please  check) 

a    MGL  cl23  sl2(e)  Civil  commitment/ Mental  Illness  and  Risk  of  Harm 

□  MGL  cl23  si 5(a)  Competence  to  Stand  Trail  (to  determine  need  Tar  inpatient  or  extended  oulpalienl  exam) 

□  MGLcl23  Sl5(a)  Criminal  Responsibility       (To  delcrrnine  need  for  inpatient  or  extended  oulpaiicm  exam) 

□  MGL  Cl23  si  5(e)  Aid  in  Sentencing  (To  dclennine  need  for  inpatient  or  extended  outpatient  exam) 

□  MGL  cl23  si  9     Examination  of  a  Party  or  Witness  before  the  Court 

o    MGL  cl23  s35    Civil  commitment/Substance  Abuse  and  Risk  of  Harm 

Referral  Category/  Non-Statutory:  (Please  check) 

□  Judicial  Consult  regarding  mental  health  issue(s) 

□  Probation  Evaluation/Consult  regarding  mental  health  issue(s) 

Assessment  Question(s)  for  Non-Statutory  Referrals:  (Please  be  specific) 


Additional  Information:  Please  provide  each  of  the  following  items  along  with  this  referral  form. 

•  Criminal  docket  sheet  for  current  charges  •    c  123  si 2(e)  or  s35  petition  (if  applicable) 

•  CORJ  •    Trial  court  probation  order  (if  applicable) 

•  Police  report(s)  for  current  case(s)  •    Probation  offender  profile  (if  applicable) 


Signature  of  Referring  Justice  or  Probation  Officer: 


CH.  123,  S.  20-34 


I 


Chapter  123:  Section  20  Extradition  of  mental  institution  escapees 

Section  20.  (a)  The  governor  may  upon  demand  deliver  to  the  executive  of  any  other  state 
any  person  who  has  escaped  from  an  institution  for  the  mentally  ill  to  which  he  has  been 
committed  under  the  laws  of  such  state,  and  who  may  be  dangerous  to  the  safety  of  the 
public,  or  may  upon  application  appoint  an  agent  to  demand  of  the  executive  authority  of  any 
other  state  any  person  who  has  escaped  from  an  institution  in  this  commonwealth.  Such 
demand  or  application  shall  be  accompanied  by  an  attested  copy  of  the  commitment  and 
sworn  evidence  of  the  superintendent  or  manager  of  the  institution  stating  that  the  person 
demanded  has  escaped  from  such  institution,  and  by  such  further  evidence  as  the  governor 
requires. 

(b)  If  the  governor  is  satisfied  that  the  demand  made  upon  him  under  the  preceding  paragraph 
conforms  to  law  and  ought  to  be  complied  with,  he  shall  issue  his  warrant  under  the  seal  of 
the  commonwealth  to  an  officer  authorized  to  serve  warrants  in  criminal  cases,  directing  him 
at  the  expense  of  the  agent  who  makes  the  demand,  and  at  a  time  designated  in  the  warrant, 
to  deliver  custody  of  such  person  to  such  agent. 

(c)  A  person  arrested  upon  such  a  warrant  shall  not  be  delivered  to  the  agent  of  another  state 
until  he  has  been  notified  of  the  demand  for  his  surrender  and  has  had  an  opportunity  to  apply 
for  a  writ  of  habeas  corpus,  if  he  claims  such  right  of  the  officer  making  the  arrest.  If  said  writ 
is  applied  for,  notice  thereof  and  of  the  time  and  place  of  hearing  shall  be  given  to  the  attorney 
general  or  to  the  district  attorney  for  the  district  where  the  arrest  is  made.  An  officer  who 
delivers  such  person  in  his  custody  upon  such  warrant  to  such  agent  for  rendition  without 
having  complied  with  this  section  shall  forfeit  not  more  than  one  thousand  dollars.  Pending 
the  determination  of  the  court  upon  an  application  for  said  writ,  the  person  shall  be  detained 
in  custody  in  a  suitable  facility. 


Chapter  123:  Section  21  Transportation  of  mentally  ill  persons;  restraint 

Section  21.  Any  person  who  transports  a  mentally  ill  person  to  or  from  a  facility  for  any 
purpose  authorized  under  this  chapter  shall  not  use  any  restraint  which  is  unnecessary  for  the 
safety  of  the  person  being  transported  or  other  persons  likely  to  come  in  contact  with  him. 

In  the  case  of  persons  being  hospitalized  under  the  provisions  of  section  six,  the  applicant 
shall  authorize  practicable  and  safe  means  of  transport,  including  where  appropriate, 
departmental  or  police  transport. 

Restraint  of  a  mentally  ill  patient  may  only  be  used  in  cases  of  emergency,  such  as  the 
occurrence  of,  or  serious  threat  of,  extreme  violence,  personal  injury,  or  attempted  suicide; 
provided,  however,  that  written  authorization  for  such  restraint  is  given  by  the  superintendent 
or  director  of  the  facility  or  by  a  physician  designated  by  him  for  this  purpose  who  is  present 
at  the  time  of  the  emergency  or  if  the  superintendent  or  director  or  designated  physician  is  not 
present  at  the  time  of  the  emergency,  non-chemical  means  of  restraint  may  be  used  for  a 
period  of  one  hour  provided  that  within  one  hour  the  person  in  restraint  shall  be  examined  by 
the  superintendent,  director  or  designated  physician.  Provided  further,  that  if  said  examination 
has  not  occurred  within  one  hour,  the  patient  may  be  restrained  for  up  to  an  additional  one 
hour  period  until  such  examination  is  conducted,  and  the  superintendent,  director,  or 
designated  physician  shall  attach  to  the  restraint  form  a  written  report  as  to  why  the 
examination  was  not  completed  by  the  end  of  the  first  hour  of  restraint. 

Any  minor  placed  in  restraint  shall  be  examined  within  fifteen  minutes  of  the  order  for  restraint 
by  a  physician  or,  if  a  physician  is  not  available,  by  a  registered  nurse  or  a  certified  physician 
assistant;  provided,  however,  that  said  minor  shall  be  examined  by  a  physician  within  one 
hour  of  the  order  for  restraint.  A  physician  or,  if  a  physician  is  not  available,  a  registered  nurse 
or  a  certified  physician  assistant,  shall  review  the  restraint  order,  by  personal  examination  of 
the  minor  or  consultation  with  ward  staff  attending  the  minor,  every  hour  thereafter. 

No  minor  shall  be  secluded  for  more  than  two  hours  in  any  twenty-four  hour  period;  provided, 
however,  that  no  such  seclusion  of  a  minor  may  occur  except  in  a  facility  with  authority  to  use 
such  seclusion  after  said  facility  has  been  inspected  and  specially  certified  by  the  department. 
The  department  shall  issue  regulations  establishing  procedures  by  which  a  facility  may  be 
specially  certified  with  authority  to  seclude  a  minor.  Such  regulations  shall  provide  for  review 
and  approval  or  disapproval  by  the  commissioner  of  a  biannual  application  by  the  facility 
which  shall  include  (i)  a  comprehensive  statement  of  the  facility's  policies  and  procedures  for 
the  utilization  and  monitoring  of  restraint  of  minors  including  a  statistical  analysis  of  the 
facility's  actual  use  of  such  restraint,  and  (ii)  a  certification  by  the  facility  of  its  ability  and  intent 
to  comply  with  all  applicable  statutes  and  regulations  regarding  physical  space,  staff  training, 
staff  authorization,  record  keeping,  monitoring  and  other  requirements  for  the  use  of 
restraints. 

Any  use  of  restraint  on  a  minor  exceeding  one  hour  in  any  twenty-four  hour  period  shall  be 
reviewed  within  two  working  days  by  the  director  of  the  facility.  The  director  shall  forward  a 
copy  of  his  report  on  each  such  instance  of  restraint  to  the  human  hghts  committee  of  that 


facility  and,  in  the  event  that  there  is  no  human  rights  committee,  to  the  appropriate  body 
designated  by  the  commissioner  of  mental  health.  The  director  shall  also  compile  a  record  of 
every  instance  of  restraint  in  the  facility  and  shall  forward  a  copy  of  said  report  on  a  monthly 
basis  to  the  human  hghts  committee  or  the  body  designated  by  the  commissioner  of  mental 
health. 

No  order  for  restraint  for  an  individual  shall  be  valid  for  a  period  of  more  than  three  hours 
beyond  which  time  it  may  be  renewed  upon  personal  examination  by  the  superintendent, 
director,  authorized  physician  or,  for  adults,  by  a  registered  nurse  or  a  certified  physician 
assistant;  provided,  however,  that  no  adult  shall  be  restrained  for  more  than  six  hours  beyond 
which  time  an  order  may  be  renewed  only  upon  personal  examination  by  a  physician.  The 
reasons  for  the  original  use  of  restraint,  the  reason  for  its  continuation  after  each  renewal,  and 
the  reason  for  its  cessation  shall  be  noted  upon  the  restraining  form  by  the  superintendent, 
director  or  authorized  physician  or,  when  applicable,  by  the  registered  nurse  or  certified 
physician  assistant  at  the  time  of  each  occurrence. 

When  a  designated  physician  is  not  present  at  the  time  and  site  of  the  emergency,  an  order 
for  chemical  restraint  may  be  issued  by  a  designated  physician  who  has  determined,  after 
telephone  consultation  with  a  physician,  registered  nurse  or  certified  physician  assistant  who 
is  present  at  the  time  and  site  of  the  emergency  and  who  has  personally  examined  the 
patient,  that  such  chemical  restraint  is  the  least  restrictive,  most  appropriate  alternative 
available;  provided,  however,  that  the  medication  so  ordered  has  been  previously  authorized 
as  part  of  the  individual's  current  treatment  plan. 

No  person  shall  be  kept  in  restraint  without  a  person  in  attendance  specially  trained  to 
understand,  assist  and  afford  therapy  to  the  person  in  restraint.  The  person  may  by  in 
attendance  immediately  outside  the  room  in  full  view  of  the  patient  when  an  individual  is  being 
secluded  without  mechanical  restraint;  provided,  however,  that  in  emergency  situations  when 
a  person  specially  trained  is  not  available,  an  adult,  may  be  kept  in  restraint  unattended  for 
a  period  not  to  exceed  two  hours.  In  that  event,  the  person  kept  in  restraints  must  be 
observed  at  least  every  five  minutes;  provided,  further,  that  the  superintendent,  director,  or 
designated  physician  shall  attach  to  the  restraint  form  a  written  report  as  to  why  the  specially 
trained  attendant  was  not  available.  The  maintenance  of  any  adult  in  restraint  for  more  than 
eight  hours  in  any  twenty-four  hour  period  must  be  authorized  by  the  supehntendent  or  facility 
director  or  the  person  specifically  designated  to  act  in  the  absence  of  the  superintendent  or 
facility  director;  provided,  however,  that  when  such  restraint  is  authorized  in  the  absence  of 
the  superintendent  of  facility  director,  such  authorization  must  be  reviewed  by  the 
superintendent  or  facility  director  upon  his  return. 

No  "P.R.N."  or  "as  required"  authohzation  of  restraint  may  be  written.  No  restraint  is 
authohzed  except  as  specified  in  this  section  in  any  public  or  private  facility  for  the  care  and 
treatment  of  mentally  ill  persons  including  Bridgewater. 

No  later  than  twenty-four  hours  after  the  period  of  restraint,  a  copy  of  the  restraint  form  shall 
be  delivered  to  the  person  who  was  in  restraint.  A  place  shall  be  provided  on  the  form  or  on 


attachments  thereto,  for  the  person  to  comment  on  the  circumstances  leading  to  the  use  of 
restraint  and  on  the  manner  of  restraint  used. 

A  copy  of  the  restraint  form  and  any  such  attachments  shall  become  part  of  the  chart  of  the 
patient.  Copies  of  all  restraint  forms  and  attachments  shall  be  sent  to  the  commissioner  of 
mental  health,  or  with  respect  to  Bridgewater  state  hospital  to  the  commissioner  of  correction, 
who  shall  review  and  sign  them  within  thirty  days,  and  statistical  records  shall  be  kept  thereof 
for  each  facility  including  Bridgewater  state  hospital,  and  each  designated  physician. 
Furthermore  such  reports,  excluding  patient  identification,  shall  be  made  available  to  the 
general  public  at  the  department's  central  office,  or  with  respect  to  Bridgewater  state  hospital 
at  the  department  of  correction's  central  office. 

Responsibility  and  liability  for  the  implementation  of  the  provisions  of  this  section  shall  rest 
with  the  department,  the  superintendent  or  director  of  each  facility  or  the  physician  designated 
by  such  superintendent  or  director  for  this  purpose. 


Chapter  123:  Section  22  Civil  liability  of  physicians,  qualified  psychologists, 
qualified  psychiatric  nurse  mental  health  clinic  specialists  and  police  officers 

Section  22.  Physicians,  qualified  psychologists,  qualified  psychiatric  nurse  mental  health 
clinical  specialists  and  police  officers  shall  be  immune  from  civil  suits  for  damages  for 
restraining,  transporting,  applying  for  the  admission  of  or  admitting  any  person  to  a  facility  or 
the  Bridgewater  state  hospital,  if  the  physician,  qualified  psychologist,  qualified  psychiatric 
nurse  mental  health  clinical  specialist  or  police  officer  acts  pursuant  to  this  chapter. 


Chapter  123:  Section  23  Rights  of  persons  receiving  services  from  programs  or 
facilities  of  department  of  mental  health 

Section  23.  This  section  sets  forth  the  statutory  rights  of  all  persons  regardless  of  age 
receiving  services  from  any  program  or  facility,  or  part  thereof,  operated  by,  licensed  by  or 
contracting  with  the  department  of  mental  health,  including  persons  who  are  in  state  hospitals 
or  community  mental  health  centers  or  who  are  in  residential  programs  or  inpatient  facilities 
operated  by,  licensed  by  or  contracting  with  said  department.  Such  persons  may  exercise  the 
rights  described  in  this  section  without  harassment  or  reprisal,  including  reprisal  in  the  form 
of  denial  of  appropriate,  available  treatment.  The  rights  contained  herein  shall  be  in  addition 
to  and  not  in  derogation  of  any  other  statutory  or  constitutional  rights  accorded  such  persons. 

Any  such  person  shall  have  the  following  rights: 

(a)  reasonable  access  to  a  telephone  to  make  and  receive  confidential  telephone  calls  and 
to  assistance  when  desired  and  necessary  to  implement  such  right;  provided,  that  such  calls 
do  not  constitute  a  criminal  act  or  represent  an  unreasonable  infringement  of  another  person's 
right  to  make  and  receive  telephone  calls; 

(b)  to  send  and  receive  sealed,  unopened,  uncensored  mail;  provided,  however,  that  the 
superintendent  or  director  or  designee  of  an  inpatient  facility  may  direct,  for  good  cause  and 
with  documentation  of  specific  facts  in  such  person's  record,  that  a  particular  person's  mail 
be  opened  and  inspected  in  front  of  such  person,  without  it  being  read  by  staff,  for  the  sole 
purpose  of  preventing  the  transmission  of  contraband.  Writing  materials  and  postage  stamps 
in  reasonable  quantities  shall  be  made  available  for  use  by  such  person.  Reasonable 
assistance  shall  be  provided  to  such  person  in  writing,  addressing  and  posting  letters  and 
other  documents  upon  request; 

(c)  to  receive  visitors  of  such  person's  own  choosing  daily  and  in  private,  at  reasonable  times. 
Hours  during  which  visitors  may  be  received  may  be  limited  only  to  protect  the  privacy  of  other 
persons  and  to  avoid  serious  disruptions  in  the  normal  functioning  of  the  facility  or  program 
and  shall  be  sufficiently  flexible  as  to  accommodate  individual  needs  and  desires  of  such 
person  and  the  visitors  of  such  person. 

(d)  to  a  humane  psychological  and  physical  environment.  Each  such  person  shall  be  provided 
living  quarters  and  accommodations  which  afford  privacy  and  security  in  resting,  sleeping, 
dressing,  bathing  and  personal  hygiene,  reading  and  writing  and  in  toileting.  Nothing  in  this 
section  shall  be  construed  to  require  individual  sleeping  quarters. 

(e)  to  receive  at  any  reasonable  time  as  defined  in  department  regulations,  or  refuse  to 
receive,  visits  and  telephone  calls  from  a  client's  attorney  or  legal  advocate,  physician, 
psychologist,  clergy  member  or  social  worker,  even  if  not  during  normal  visiting  hours  and 
regardless  of  whether  such  person  initiated  or  requested  the  visit  or  telephone  call.  An 
attorney  or  legal  advocate  working  under  an  attorney's  supervision  and  who  represents  a 
client  shall  have  access  to  the  client  and,  with  such  client's  consent,  the  client's  record,  the 
hospital  staff  responsible  for  the  client's  care  and  treatment  and  any  meetings  concerning 


treatment  planning  or  discharge  planning  where  the  client  would  be  or  has  the  right  to  be 
present.  Any  program  or  facility,  or  part  thereof,  operated  by,  licensed  by  or  contracting  with 
the  department  shall  ensure  reasonable  access  by  attorneys  and  legal  advocates  of  the 
Massachusetts  Mental  Health  Protection  and  Advocacy  Project,  the  Mental  Health  Legal 
Advisors  Committee,  the  committee  for  public  counsel  services  and  any  other  legal  service 
agencies  funded  by  the  Massachusetts  Legal  Assistance  Corporation  under  the  provisions 
of  chapter  221  A,  to  provide  free  legal  services.  Upon  admission,  and  upon  request  at  any  time 
thereafter,  persons  shall  be  provided  with  the  name,  address  and  telephone  number  of  such 
organizations  and  shall  be  provided  with  reasonable  assistance  in  contacting  and  receiving 
visits  or  telephone  calls  from  attorneys  or  legal  advocates  from  such  organizations;  provided, 
however,  that  the  facility  shall  designate  reasonable  times  for  unsolicited  visits  and  for  the 
dissemination  of  educational  materials  to  persons  by  such  attorneys  or  legal  advocates.  The 
department  shall  promulgate  rules  and  regulations  further  defining  such  access.  Nothing  in 
this  paragraph  shall  be  construed  to  limit  the  ability  of  attorneys  or  legal  advocates  to  access 
clients  records  or  staff  as  provided  by  any  other  state  or  federal  law. 

Any  dispute  or  disagreement  concerning  the  exercise  of  the  aforementioned  rights  in  clauses 
(a)  to  (e),  inclusive,  and  the  reasons  therefor  shall  be  documented  with  specific  facts  in  the 
client's  record  and  subject  to  timely  appeal. 

Any  right  set  forth  in  clauses  (a)  and  (c)  may  be  temporarily  suspended,  but  only  for  a  person 
in  an  inpatient  facility  and  only  by  the  superintendent,  director,  acting  superintendent  or  acting 
director  of  such  facility  upon  such  person;  concluding,  pursuant  to  standards  and  procedures 
set  forth  in  department  regulations  that,  based  on  experience  of  such  person's  exercise  of 
such  right,  further  such  exercise  of  it  in  the  immediate  future  would  present  a  substantial  risk 
of  serious  harm  to  such  person  or  others  and  that  less  restrictive  alternatives  have  either  been 
tried  and  failed  or  would  be  futile  to  attempt.  The  suspension  shall  last  no  longer  than  the  time 
necessary  to  prevent  the  harm  and  its  imposition  shall  be  documented  with  specific  facts  in 
such  person's  record. 

A  notice  of  the  rights  provided  in  this  section  shall  be  posted  in  appropriate  and  conspicuous 
places  in  the  program  or  facility  and  shall  be  available  to  any  such  person  upon  request.  The 
notice  shall  be  in  language  understandable  by  such  persons  and  translated  for  any  such 
person  who  cannot  read  or  understand  English. 

The  department,  after  notice  and  public  hearing  pursuant  to  section  2  of  chapter  30A,  shall 
promulgate  regulations  to  implement  the  provisions  of  this  section. 

In  addition  to  the  rights  specified  above  and  any  other  rights  guaranteed  by  law,  a  mentally 
ill  person  in  the  care  of  the  department  shall  have  the  following  legal  and  civil  rights:  to  wear 
his  own  clothes,  to  keep  and  use  his  own  personal  possessions  including  toilet  articles,  to 
keep  and  be  allowed  to  spend  a  reasonable  sum  of  his  own  money  for  canteen  expenses  and 
small  purchases,  to  have  access  to  individual  storage  space  for  his  private  use,  to  refuse 
shock  treatment,  to  refuse  lobotomy,  and  any  other  rights  specified  in  the  regulations  of  the 
department;  provided,  however,  that  any  of  these  rights  may  be  denied  for  good  cause  by  the 


superintendent  or  his  designee  and  a  statement  of  the  reasons  for  any  such  denial  entered 
in  the  treatment  record  of  such  person. 
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Chapter  123:  Section  24  Legal  capacity  of  persons  admitted  or  committed 

Section  24.  No  person  shallb  e  deemed  to  be  incompetent  to  manage  his  affairs,  to  contract, 
to  hold  professional  or  occupational  or  vehicle  operators  licenses  or  to  make  a  will  solely  by 
reason  of  his  admission  or  commitment  in  any  capacity  to  the  treatment  or  care  of  the 
department  or  to  any  public  or  private  facility,  nor  shall  departmental  regulations  restrict  such 
rights. 


Chapter  123:  Section  25  Guardian  or  conservator;  appointment 

Section  25.  In  addition  to  the  periodic  review  under  section  four  of  this  chapter,  whenever  the 
superintendent  has  reason  to  believe  that  a  person  who  has  been  under  the  care  of  the 
department  as  an  inpatient  or  resident  for  more  than  six  months,  who  is  not  under 
guardianship  or  conservatorship,  is  unable  to  care  for  his  property,  he  shall  promptly  notify 
said  person's  nearest  living  relative  and  recommend  that  the  necessary  steps  be  taken  for  the 
appointment  of  a  guardian  or  a  conservator. 


Chapter  123:  Section  26  Deposit  of  funds  held  in  trust  for  inpatients  or  residents; 
unclaimed  funds  and  personal  property;  fiduciaries 

Section  26.  (a)  The  superintendent  may  deposit  in  any  bank  organized  and  existing  under  the 
laws  of  the  commonwealth  funds  belonging  to  persons  who  are  inpatients  or  residents  at  such 
facility,  funds  deposited  by  relatives  or  friends  of  such  persons,  and  other  funds  belonging  to 
such  persons  except  that  independent  funds  shall  only  be  deposited  with  the  consent  of  the 
resident.  The  interest  earned  by  any  funds  so  deposited  shall  be  credited  to  the  account  of 
such  person.  Such  funds  shall  be  held  in  trust  or  used  for  the  benefit  of  such  persons  except 
that  such  person  shall  have  an  unrestricted  right  to  manage  and  spend  in  his  sole  discretion 
all  his  independent  funds. 

(b)  Any  funds  held  in  trust  by  the  superintendent  for  any  persons  who  have  been  discharged 
from  or  who  have  otherwise  left  any  facility  of  the  department,  or  the  custody  of  the 
department,  which  shall  have  remained  unclaimed  for  more  than  seven  years,  shall  be  paid 
by  the  superintendent  to  the  state  treasurer  to  be  held  subject  to  being  paid  to  the  person 
establishing  a  lawful  right  thereto,  with  interest  at  the  rate  of  five  per  cent  per  annum  from  the 
time  when  it  was  so  paid  to  the  state  treasurer  to  the  time  when  it  is  paid  by  him  to  such 
person;  provided,  however,  that  the  department  shall  first  be  paid  from  such  funds  for  any 
sum  due  it  for  charges  to  the  person  for  whom  such  funds  were  originally  deposited,  and 
provided,  further,  that  if  such  amount  does  not  exceed  fifty  dollars,  the  superintendent  may 
pay  such  sum  to  the  state  treasurer  immediately.  The  balance  of  such  funds,  after  six  years 
from  the  date  when  such  funds  were  paid  to  the  state  treasurer,  may  be  used  as  part  of  the 
ordinary  revenue  of  the  commonwealth.  Any  person  may,  however,  establish  his  claim  to  such 
funds  after  the  expiration  of  such  six  year  period  and  any  claim  so  established  shall  be  paid 
from  the  ordinary  revenue  of  the  commonwealth.  Any  person  claiming  a  right  to  funds 
deposited  with  the  state  treasurer  under  this  section  may  establish  the  same  by  a  petition  to 
the  probate  court;  provided,  however,  that  in  cases  where  claims  amount  to  less  than  fifty 
dollars,  the  claims  may  be  presented  to  the  comptroller  who  shall  examine  the  same  and  allow 
and  certify  for  payment  such  as  may  be  proved  to  his  satisfaction. 

(c)  Personal  property  belonging  to  or  deposited  for  the  benefit  of  any  persons  who  have  been 
discharged  from  or  who  have  otherwise  left  any  facility  or  the  custody  of  the  department, 
which  shall  have  remained  unclaimed  for  more  than  one  year  shall  be  sold,  or  if  without  value, 
otherwise  disposed  of  by  the  superintendent;  provided,  however,  that  no  less  than  thirty  days 
prior  to  such  disposition  the  superintendent  shall  send  notice  of  the  intended  sale  or 
disposition  of  such  property  to  the  person  at  his  last  known  residential  address,  to  the  nearest 
relative  or  guardian  or  conservator  of  such  person  or  the  person  with  whom  such  person  last 
resided.  If  such  person,  relative  or  other  person  does  not  within  such  thirty  day  period  object 
to  such  sale  or  disposition,  the  department  may  sell  or  dispose  of  the  property  in  accordance 
with  its  regulations.  Funds  received  as  a  result  of  such  sale  or  disposition  shall  be  disposed 
of  in  accordance  with  the  provisions  of  subsection  (b)  of  this  section. 

(d)  All  fiduciaries  of  persons  who  are  inpatients  or  residents  at  a  departmental  facility  shall 
register  with  the  superintendent  of  such  facility  on  a  form  supplied  by  the  department. 


(e)  The  department  shall  establish  procedures  to  make  the  fiduciaries  accountable  to  the 
department  for  all  funds  belonging  to  such  inpatients  and  residents.  These  procedures  shall 
require  an  annual  report  by  the  fiduciary  to  the  department  on  a  form  supplied  by  the 
department  indicating  the  manner  in  which  such  funds  were  managed  or  expended  during  the 
report  period.  The  annual  report  shall  be  submitted  by  the  fiduciary  under  penalty  of  perjury 
pursuant  to  sections  one  and  one  A  of  chapter  two  hundred  and  sixty-eight. 

(f)  A  fiduciary  who  fails  to  register  with  the  department  or  who  fails  to  submit  an  annual  report 
to  the  department  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
subject  to  a  fine  of  not  more  than  five  hundred  dollars. 

(g)  A  fiduciary  who  embezzles  or  fraudulently  converts  or  appropriates  money,  goods,  or 
property  held  or  possessed  by  him  for  the  use  and  benefit  of  the  resident  shall  be  subject  to 
penalties  prescribed  in  section  fifty-seven  of  chapter  two  hundred  and  sixty-six. 

(h)  A  guardian,  trustee,  or  conservator  shall  be  removed  from  his  duties  upon  his  conviction 
of  any  of  the  offenses  enumerated  in  paragraphs  (f)  and  (g).  The  department  shall  petition  the 
appropriate  federal  agency  for  the  removal  of  a  representative  payee  from  his  duties  upon  his 
conviction  of  any  of  the  offenses  enumerated  in  said  paragraphs  (f)  and  (g). 
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Chapter  123:  Section  27  Administration  of  estate  of  deceased  inpatient  or  resident 

Section  27.  If  an  inpatient  or  resident  of  any  facility  dies  leaving  an  estate  which  does  not 
exceed  five  thousand  dollars  in  value,  the  superintendent  shall  notify  the  nearest  living  relative 
of  such  inpatient  or  resident  of  such  fact,  and  if,  after  the  expiration  of  thirty  days  from  the  date 
of  such  notice,  no  petition  for  administration  of  said  estate  has  been  filed,  the  department  may 
provide  for  the  administration  of  said  estate  under  the  provisions  of  section  sixteen  of  chapter 
one  hundred  and  ninety-five. 


Chapter  123:  Section  28  Violent  or  unnatural  death  of  patients;  notice  to  district 
attorney 

Section  28.  Upon  the  death  of  any  person  confined  to  a  mental  institution  under  the  control 
of  the  department,  the  superintendent  of  such  institution  shall,  if  he  is  of  the  opinion  that  the 
death  may  have  resulted  from  violence  or  unnatural  causes,  immediately  notify  the  district 
attorney  for  the  district  in  which  the  death  occurred,  giving  him  the  name  and  address  of  the 
person  who  died  and  the  cause  of  death. 
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Chapter  123:  Section  29  Instruction  and  education;  work  programs;  sale  of  work 
products 

Section  29.  (a)  In  cooperation  with  other  state  departments  and  agencies  the  department  shall 
cause  to  be  given  to  persons  under  its  care  instruction  and  education  as  may  be  appropriate 
for  such  persons  to  undertake,  especially  persons  who  are  unable  to  engage  in  programs  for 
patient-trainees. 

(b)  In  cooperation  with  other  state  departments  and  agencies,  the  department  shall  cause  to 
be  established  at  each  facility  programs  for  persons  under  its  care  who  would  be  assisted  by 
performing  work  in  or  about  such  facility.  The  department  shall  pay  or  credit  such  trainee  for 
work  performed  by  him  under  said  program  in  accordance  with  payment  schedules 
established  by  the  department  in  its  regulations  and  approved  by  the  commissioner  of 
administration. 

(c)  The  department  may  permit  the  sale  of  the  work  products  of  any  person  under  its  care  on 
such  conditions  as  it  shall  determine.  The  department  shall  also  determine  the  price  for  which 
said  goods  may  be  sold,  and  the  portion,  if  any,  of  the  proceeds  of  each  sale  which  shall  be 
returned  to  the  commonwealth  to  reimburse  it  for  its  costs  in  connection  therewith.  The 
balance  of  the  proceeds  of  any  such  sale  shall  be  held  in  trust  in  accordance  with  the 
provisions  of  paragraph  (a)  of  section  twenty-six. 


Chapter  123:  Section  30  Unauthorized  absence  of  patients;  notification  of  police,  et 
a!.;  return 

Section  30.  If  a  patient  or  resident  in  a  facility  of  the  department  is  absent  without 
authorization  the  superintendent  of  the  facility  shall  notify  the  state  and  local  police,  the  district 
attorney  of  the  county  wherein  the  facility  is  located  and  the  next  of  kin  of  such  patient  or 
resident.  Any  patient  or  resident  in  a  facility  of  the  department  who  is  absent  for  less  than  six 
months  without  authorization  consistent  with  the  provisions  of  this  chapter,  the  regulations  of 
the  department,  or  the  rules  of  said  facility  may  be  returned  by  a  police  officer  or  other  person 
designated  by  the  superintendent  or  the  director.  Said  six  month  limitation  shall  not  apply  to 
persons  who  have  been  found  not  guilty  of  a  criminal  charge  by  reason  of  insanity  nor  to 
persons  who  have  been  found  incompetent  to  stand  trial  on  a  criminal  charge. 
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Chapter  123:  Section  31  Medicine  and  drugs;  indigent  patients 

Section  31.  Medicine  and  drugs  shall  be  furnished  free  of  charge  to  any  patient  at  the 
outpatient  clinic  of  a  facility  of  the  department  who,  in  the  opinion  of  the  head  of  the  facility  or 
his  representatives,  is  indigent  and  requires  them.  For  the  purpose  of  this  section,  the 
determination  as  to  whether  the  patient  is  indigent  shall  be  final;  provided,  however,  that  all 
medicines  and  drugs  furnished  a  patient  who  meets  the  eligibility  requirements  for  medical 
assistance  under  chapter  one  hundred  and  eighteen  E  shall  be  provided  in  accordance  with 
the  provisions  of  that  chapter. 


Chapter  123:  Section  32  Charges  for  care  of  persons  in  facilities 

Section  32.  The  department  may  make  charges  for  the  care  of  any  person  in  its  facilities.  To 
the  extent  that  any  person  in  its  facilities  is  eligible  for  third  party  payment  of  charges  for  care, 
the  department  shall  make  said  charges  for  care  at  rates  established  by  the  division  of  health 
care  finance  and  policy.  To  the  extent  that  third  party  payment  is  not  available,  or  is  not 
sufficient  to  pay  said  charges,  the  charges  may  be  recovered  from  said  person,  or  from  any 
person  with  a  legal  obligation  to  support  the  person;  provided,  however,  that  said  person  shall 
be  entitled  to  retain  one  thousand  dollars  in  cash  or  personalp  roperty;  and  provided,  further, 
that  the  department  shall  make  adjustments  to  the  charges  based  upon  said  person's 
individual  circumstances.  The  department  also  shall  establish,  by  regulation,  a  system  of 
charges  for  care  in  programs  funded  by  or  under  a  contract  with  the  department  which  is 
consistent  with  the  provisions  of  this  section. 


Chapter  123:  Section  33  Expenses  of  apprehension,  examination,  hearing, 
commitment  or  delivery;  certification;  audit;  payment;  fees 

Section  33.  All  necessary  expenses  attending  the  apprehension,  examination,  hearing, 
commitment  or  delivery  of  a  mentally  ill  person,  or  an  alleged  alcoholic  shall  be  allowed  and 
certified  by  the  judge  if  said  person  is  committed  pursuant  to  this  chapter,  and  presented  as 
often  as  once  a  year  to  the  comptroller,  who  shall  examine  and  audit  the  same.  Necessary 
expenses  attending  the  apprehension,  examination  or  hearing  of  any  person  sought  to  be 
committed  pursuant  to  this  chapter  but  not  so  committed  shall  be  so  presented,  examined  and 
audited  if  they  have  been  allowed  in  the  discretion  of  the  judge  and  certified  by  him.  All 
expenses  certified,  examined  and  audited  as  provided  in  this  section  shall  be  paid  by  the 
commonwealth.  If  application  is  made  for  the  commitment  of  a  person  whose  expenses  and 
support  are  not  to  be  paid  by  the  commonwealth,  said  expenses  shall  be  paid  by  the  applicant 
or  by  a  person  in  his  behalf.  The  compensation  of  the  physicians  and  officers  taking  part  in 
the  commitment  or  admission  of  persons  to  facilities  in  accordance  with  this  chapter  shall  be 
as  follows:  The  fee  for  each  physician  making  an  authorized  mental  examination  and  for 
making  a  written  report  thereon  to  the  court,  or  for  making  a  medical  certificate,  shall  be 
twenty-five  dollars,  and  twenty  cents  for  each  mile  traveled  one  way  or  such  other  rates  as 
may  be  set  by  the  division  of  health  care  finance  and  policy.  Any  physician  required  to  appear 
before  a  judge  or  justice  in  any  commitment  proceedings,  in  which  such  physician  has  made 
an  examination,  shall  receive  a  fee  of  twenty-five  dollars,  and  twenty  cents  for  each  mile 
traveled  one  way  for  such  appearance  before  the  court,  or  such  other  rate  as  may  be  set  by 
the  division  of  health  care  finance  and  policy.  The  fees  for  officers  servicing  process  shall  be 
the  same  as  are  allowed  by  law  in  like  cases. 
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Chapter  123:  Section  34  Commitment  or  transfer  to  Veterans  Administration  or 
other  federal  agency 

Section  34.  (a)  The  judgment  or  order  of  commitment  by  a  court  of  competent  jurisdiction  of 
another  state  or  of  the  district  of  Columbia,  committing  a  person  to  the  Veterans 
Administration  or  other  agency  of  the  United  States  government  for  care  or  treatment  shall 
have  the  same  force  and  effect  as  to  the  committed  person  while  in  this  commonwealth  as 
in  the  jurisdiction  in  which  is  situated  the  court  entering  the  judgment  or  making  the  order;  and 
the  courts  of  the  committing  state,  or  of  the  District  of  Columbia,  shall  be  deemed  to  have 
retained  jurisdiction  of  the  person  so  committed  for  the  purpose  of  inquiring  into  the  mental 
condition  of  such  person,  and  of  determining  the  necessity  for  continuance  of  his  restraint. 
The  law  of  the  committing  state  or  district  shall  govern  with  respect  to  the  authority  of  the  chief 
officer  of  any  facility  of  said  Veterans  Administration  or  of  any  institution  operated  in  this 
commonwealth  by  any  other  agency  of  the  United  States  to  retain  custody  of,  or  transfer,  trial 
visit,  or  discharge,  the  committed  person. 

(b)  Whenever,  in  any  proceeding  under  the  laws  of  this  commonwealth  for  the  commitment 
of  a  person  alleged  to  be  of  unsound  mind  or  otherwise  in  need  of  care  and  treatment  in  a 
facility  or  other  institution  for  his  proper  care,  it  is  determined  after  such  adjudication  of  the 
status  of  such  person  as  may  be  required  by  law  that  commitment  to  a  facility  for  the  mentally 
ill  or  other  institution  is  necessary  for  care  and  treatment  and  it  appears  that  such  person  is 
eligible  for  care  or  treatment  by  said  Veterans  Administration  or  other  agency  of  the  United 
States  government,  the  court,  upon  receipt  of  certificate  from  said  Veterans  Administration 
or  such  other  agency  showing  that  facilities  are  available  and  that  such  person  is  eligible  for 
care  or  treatment  therein,  may  commit  such  person  to  said  Veterans  Administration  or  other 
agency.  The  person  whose  commitment  is  sought  shall  be  personally  served  with  such  notice 
of  the  pending  commitment  proceedings  as  is  required,  and  in  such  manner  as  is  provided, 
by  the  laws  of  the  commonwealth;  and  nothing  in  this  section  shall  affect  his  right  to  appear 
and  be  heard  in  the  proceedings.  Upon  commitment,  such  person,  when  admitted  to  any 
facility  operated  by  any  such  agency  within  or  without  this  commonwealth  shall  be  subject  to 
the  rules  and  regulations  of  said  Veterans  Administration  or  other  agency.  The  chief  officer 
of  any  facility  of  said  Veterans  Administration  or  institution  operated  by  any  other  agency  of 
the  United  States  to  which  the  person  is  so  committed  shall  with  respect  to  such  person  be 
vested  with  the  same  powers  as  the  department  with  respect  to  retention  of  custody,  transfer, 
parole  or  discharge.  Jurisdiction  is  retained  in  the  committing  or  other  appropriate  court  of  the 
commonwealth  at  any  time  to  inquire  into  the  mental  condition  of  the  person  so  committed, 
and  to  determine  the  necessity  for  continuance  of  his  restraint,  and  all  commitments  pursuant 
to  this  section  are  so  conditioned. 

(c)  Upon  receipt  of  a  certificate  of  said  Veterans  Administration  or  such  other  agency  of  the 
United  States  that  facilities  are  available  for  the  care  or  treatment  of  any  person  committed 
to  any  facility  for  the  mentally  ill  or  other  institution  for  the  care  or  treatment  of  persons 
similarly  afflicted  and  that  such  person  is  eligible  for  care  or  treatment,  the  department  or  the 
committing  court  may  cause  the  transfer  of  such  person  to  said  Veterans  Administration  or 
other  agency  of  the  United  States  for  care  or  treatment.  Upon  effecting  any  such  transfer,  the 
committing  court  or  proper  officer  thereof  shall  be  notified  thereof  by  the  transferring  agency. 


No  person  shall  be  transferred  to  said  Veterans  Administration  or  other  agency  of  the  United 
States  if  he  is  confined  pursuant  to  conviction  of  any  felony  or  misdemeanor  or  if  he  has  been 
acquitted  of  the  charge  solely  on  the  grounds  of  insanity,  unless  prior  to  transfer  the  court  or 
other  authority  originally  committing  such  person  shall  enter  an  order  for  such  transfer  after 
appropriate  motion  and  hearing.  Any  person  transferred  as  provided  in  this  subsection  shall 
be  deemed  to  be  committed  to  said  Veterans  Administration  or  other  agency  of  the  United 
States  pursuant  to  the  original  commitment. 
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Chapter  123:  Section  35  Commitment  of  alcoholics  or  substance  abusers 

Section  35.  For  the  purposes  of  this  section,  "alcoholic"  shall  mean  a  person  who  chronically 
or  habitually  consumes  alcoholic  beverages  to  the  extent  that  (1)  such  use  substantially 
injures  his  health  or  substantially  interferes  with  his  social  or  economic  functioning,  or  (2)  he 
has  lost  the  power  of  self-control  over  the  use  of  such  beverages. 

For  the  purposes  of  this  section,  "substance  abuser"  shall  mean  a  person  who  chronically  or 
habitually  consumes  or  ingests  controlled  substances  to  the  extent  that  (1)  such  use 
substantially  injures  his  health  or  substantially  interferes  with  his  social  or  economic 
functioning,  or  (2)  he  has  lost  the  power  of  self-control  over  the  use  of  such  controlled 
substances. 

Any  police  officer,  physician,  spouse,  blood  relative,  guardian  or  court  official  may  petition  in 
writing  any  district  court  or  any  division  of  the  juvenile  court  department  for  an  order  of 
commitment  of  a  person  whom  he  has  reason  to  believe  is  an  alcoholic  or  substance  abuser. 
Upon  receipt  of  a  petition  for  an  order  of  commitment  of  a  person  and  any  sworn  statements 
the  court  may  request  from  the  petitioner,  the  court  shall  immediately  schedule  a  hearing  on 
the  petition  and  shall  cause  a  summons  and  a  copy  of  the  application  to  be  served  upon  the 
person  in  the  manner  provided  by  section  twenty-five  of  chapter  two  hundred  and  seventy-six. 
In  the  event  oft  he  person's  failure  to  appear  at  the  time  summoned,  the  court  may  issue  a 
warrant  for  the  person's  arrest.  Upon  presentation  of  such  a  petition,  if  there  are  reasonable 
grounds  to  believe  that  such  person  will  not  appear  and  that  any  further  delay  in  the 
proceedings  would  present  an  immediate  danger  to  the  physical  well-being  of  the  respondent, 
said  court  may  issue  a  warrant  for  the  apprehension  and  appearance  of  such  person  before 
it.  No  arrest  shall  be  made  on  such  warrant  unless  the  person  may  be  presented  immediately 
before  a  judge  of  the  district  court.  The  person  shall  have  the  right  to  be  represented  by  legal 
counsel  and  may  present  independent  expert  or  other  testimony.  If  the  court  finds  the  person 
indigent,  it  shall  immediately  appoint  counsel.  The  court  shall  order  examination  by  a  qualified 
physician  or  a  qualified  psychologist. 

If,  after  a  hearing,  the  court  based  upon  competent  medical  testimony  finds  that  said  person 
is  an  alcoholic  or  substance  abuser  and  there  is  a  likelihood  of  serious  harm  as  a  result  of  his 
alcoholism  or  substance  abuse,  it  may  order  such  person  to  be  committed  for  a  period  not  to 
exceed  thirty  days.  Such  commitment  shall  be  for  the  purpose  of  inpatient  care  in  public  or 
private  facilities  approved  by  the  department  of  public  health  under  the  provisions  of  chapter 
one  hundred  and  eleven  B  for  the  care  and  treatment  of  alcoholism  or  substance  abuse.  The 
person  may  be  committed  to  the  Massachusetts  correctional  institution  at  Bridgewater,  if  a 
male,  or  at  Framingham,  if  a  female,  provided  that  there  are  not  suitable  facilities  available 
under  chapter  one  hundred  and  eleven  B;  and  provided,  further,  that  the  person  so  committed 
shall  be  housed  and  treated  separately  from  convicted  criminals.  A  person  so  committed  may 
be  released  prior  to  the  expiration  of  the  period  of  commitment  upon  determination  by  the 
superintendent  that  release  of  said  person  will  not  result  in  a  likelihood  of  serious  harm.  Said 
person  shall  be  encouraged  to  consent  to  further  treatment  and  shall  be  allowed  voluntarily 
to  remain  in  the  facility  for  such  purposes.  The  department  of  mental  health,  in  conjunction 
with  the  department  of  public  health,  shall  maintain  a  roster  of  public  and  private  facilities 


available,  together  with  the  number  of  beds  currently  available,  for  the  care  and  treatment  of 
alcoholism  or  substance  abuse  and  shall  make  it  available  to  the  district  courts  of  the 
commonwealth  on  a  monthly  basis. 

Nothing  in  this  section  shall  preclude  any  public  or  private  facility  for  the  care  and  treatment 
of  alcoholism  or  substance  abuse,  including  the  separated  facilities  at  the  Massachusetts 
correctional  institutions  at  Bridgewater  and  Framingham,  from  treating  persons  on  a  voluntary 
basis. 
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Commentary 

Section  35  Assessments 

I.  Statute  (M.G.L.  Chapter  123,  Section  35) 

A.  "...  a  person  who  chronically  or  habitually  [uses  alcohol/controlled  substances]  to 
the  extent  that: 

1.  such  use  substantially  injures  his/her  health  or  substantially  interferes  with  his/her 
social  or  economic  functioning,  or 

2.  [he/she]  has  lost  the  power  of  self-control  over  the  use  of  such  [substances]" 

B.  ".  .  .  that  there  is  a  likelihood  of  serious  harm  as  a  result  of  [said  substance  abuse] 

II 

II.  Clinical  database  (Potential  sources  of  information  include  the  petitioner,  relatives, 
significant  others,  court  clinic  records,  police  reports,  probation  officers,  court  officers, 
attorneys,  etc.) 

A.  Definition  of  alcoholic/substance  abuser 

1.  Chronic  or  habitual  use  frequency  over  specified  period  of  time  leading  to  the 
present  specific  substances,  amounts,  mode  of  ingestion,  treatment  history 

2.  Damage  to  health  caused  by  use  document  medical  conditions,  on-going 
treatment,  meds,  past  emergencies,  if  any 

3.  Substantial  interference  with/impairment  of  employment  or  ability  to  earn 
livelihood,  deterioration  from  previous  level  of  functioning  including  job  loss(es), 
inability  to  find  work,  etc. 

4.  Substantial  interference  with/impairment  of  social  functioning;  deterioration  from 
previous  level  of  functioning,  including  relationships  with  family,  peers,  coworkers, 
etc. 

5.  Loss  of  self-control;  reported  inability  to  stop,  use  is  ego-dystonic,  self-defeating, 
etc. 

B.  "Likelihood  of  serious  harm"  criteria 
1 .  Likelihood  of  serious  harm  to  self 


2.  Suicidal  behavior  when  intoxicated/high 


3.  Other  self-destructive  behavior  (i.e.,  "accidental"  over-doses,  self-mutilation, 
repeated  OUIs,  failure  to  attend  to  medical  needs,  careless  needle  sharing,  etc.) 

4.  Inability  to  care  for  self  (i.e.,  wanders  into  traffic,  sleeps  outside  in  extreme  cold, 
falls  resulting  injury,  etc.) 

5.  Likelihood  of  serious  harm  to  others 

6.  Violence  toward  others  specifically  related  to  substances  use  (i.e.,  family  violence, 
fights  with  peers,  barroom  brawls,  etc.) 

7.  Repeat  OUIs,  auto  accidents  if  any 

8.  Violence  to  obtain  money  for  substances 
III     Potential  Section  35  Placements 

A.  Department  of  Public  Health  Placements  for  Men: 

The  Men's  Addiction  Treatment  Center  (MATC)  located  at  10  Meadowbrook  Road, 
Brockton,  Massachusetts  is  licensed  by  the  a  Department  of  Public  Health  as  a  Level 
III  acute  treatment  program  for  men  with  alcohol  and/or  substance  addiction.'*  The 
102  bed  program  consists  of  four  units  that  include  30  detoxification  beds  and  72 
"step-down"  beds.  MATC  is  a  secure  program  but  is  not  a  locked  unit  and  is 
therefore  not  an  appropriate  placement  for  a  man  who  is  held  in  custody  on  a 
concurrent  criminal  matter  or  who  is  considered  a  risk  to  public  safety.  The  program 
does  not  hold  a  committed  man  for  a  predetermined  period  of  time  as  the  length  of 
stay  is  based  on  clinical  need  (up  to  the  30-day  statutory  maximum.)  The  MATC  will 
not  "hold"  individuals  for  tranport  pick-up  back  to  the  court  but,  on  request,  will 
provide  the  court  with  48-hour  notice  of  impending  discharge.  The  MATC  program 
does  not  accept  any  man  who  has  a  medical  condition  that  requires  stabilization  and 
24  hour  medical  management  or  who  has  a  serious  psychiatric  disorder  that  would 
prohibit  program  participation. 

B.  Department  of  Correction  Placements  for  Men: 

The  Massachusetts  Addiction  and  Substance  Abuse  Center  (MASAC)  is  a  240  bed 
unit  operated  by  the  Department  of  Correction  and  is  located  at  #  2  Administration 
Road,  Bridgewater,  Massachusetts.^  Note  that  §35  permits  a  commitment  to  tliis 
facility  only  if  there  is  no  suitable  public  or  private  DPH-approved  facility  (like  MATC) 
available.  A  commitment  to  MASAC  must  be  male  and  is  usually  a  man  who  has 


'  The  MATC  program  operates  as  the  central  intake  location  for  all  statewide  civil  commitments  of  men 
under  G.L.  c.  123,  §35. 

'  The  MASAC  unit  is  not  part  of  the  Bridgewater  State  Hospital,  a  psychiatric  hospital  operated  by  the 
Department  of  Correction  located  at  #20  Administration  Road,  Bridgewater,  MA  02324. 
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both  been  committed  under  G.L.  c.  123,  §35  and  who  is  also  held  in  custody  on  a 
criminal  matter  (held  on  cash  bail,  held  without  bail,  held  on  bail  revocation  under 
G.L.  c.  276,  §58,  held  pending  a  probation  revocation  proceeding,  or  held  pursuant  to 
dangerousness  finding  under  G.L.  c.  276,  §58A).  A  man  committed  to  MASAC  is 
detoxed  under  medical  supervision  for  approximately  4-5  days  and  subsequently 
enters  a  3-  4  week  program  for  addiction  recovery.  Prior  to  discharge,  a  voluntary 
aftercare  plan  is  prepared  by  the  MASAC  staff.  If  a  man  is  also  held  in  custody  on  a 
criminal  matter,  he  will  be  returned  to  the  committing  court  with  a  written  "Discharge 
Summary  and  Aftercare  Plan."  It  is  recommended  that  the  judge  request  the 
discharge  summary  if  further  treatment  is  indicated. 

C.  Department  of  Public  Health  Placements  for  Women: 

The  Woman's  Addiction  and  Treatment  Center  (WATC)  consists  of  three  units  for  a 
total  of  84  beds  which  include  20  detoxification  and  64  step-down  beds.  The  program 
opened  in  FY  2006  and  averages  over  1 ,000  admissions  per  year.  WATC  is  a 
secure  but  not  a  locked  facility  and  is  not  appropriate  for  any  female  who  is  viewed  as 
a  risk  to  public  safety  or  who  is  held  in  custody  pending  a  criminal  proceeding.  The 
program  does  not  hold  any  female  for  a  predetermined  period  of  time  as  the  length  of 
stay  is  based  on  clinical  need  (up  to  the  30-day  statutory  maximum.)  WATC  is 
licensed  by  the  Department  of  Public  Health  as  a  Level  III  acute  treatment  service 
and  is  not  an  appropriate  placement  for  a  any  woman  who  has  a  medical  condition 
that  requires  stabilization  and  24  hour  medical  management  or  who  has  a  serious 
psychiatric  disorder  that  would  prohibit  program  participation.  Each  program 
participant  must  attend  7  groups  or  lectures  per  day  and  the  WATC  staff  prepares  an 
aftercare  plan  for  each  female  upon  discharge.  A  female  may  stay  in  the  program 
voluntarily  after  the  commitment  has  expired  to  finalize  aftercare  plans.  The  program 
provides  transportation  throughout  the  state  to  medical  appointments  as  needed  and 
upon  discharge  to  the  person's  home  or  to  aftercare  placement.  The  WATC  will  not 
"hold"  individuals  for  tranport  pick-up  back  to  the  court  but,  on  request,  will  provide 
the  court  with  48-hour  notice  of  impending  discharge. 

D.  Department  of  Correction  Placements  for  Women: 

The  Massachusetts  Correction  Institution  at  Framingham  (MCI  Framingham)  is 
located  at  99  Loring  Road,  Framingham,  Massachusetts.  Note  that  §35  permits  a 
commitment  to  ttiis  facility  only  if  there  is  no  suitable  public  or  private  DPIH-approved 
facility  (like  WATC)  available.  Usually,  a  female  committed  to  MCI  Framingham 
under  G.L.  c.  123,  §  35  is  also  held  in  custody  in  a  criminal  matter  (held  on  cash  bail, 
held  without  bail,  held  on  bail  revocation  under  G.L.  c.  276,  §58,  held  pending  a 
probation  revocation  proceeding,  or  held  pursuant  to  dangerousness  finding  under 
G.L.  c.  276,  §58A).  Upon  arrival  at  MCI  Framingham,  the  female  is  placed  the 
medical  (health  services)  unit  for  up  to  10  days  for  detoxification  and  is  subsequently 
placed  at  the  "awaiting  trial  unit"  in  MCI  Framingham,  where  she  receives  no 
treatment  for  alcohol  or  substance  addiction.  Although  some  treatment  is  available  at 
MCI  Framingham  at  the  First  Step  program  in  the  Brewster  lUnit,  placement  in  that 
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program  is  almost  exclusively  limited  to  females  serving  criminal  sentences  and 
therefore  should  not  be  considered  by  the  committing  court  as  a  treatment  option.® 
There  is  little  if  any  discharge  or  aftercare  planning  for  the  female  committed  under 
G.L.  c.  123,  §35  to  MCI  Framingham.  A  female  \n\\\  be  returned  to  the  committing 
court  if  there  is  a  mittimus  accompanying  her  upon  commitment;  otherwise,  the 
female  will  be  released  directly  to  the  community  with  no  aftercare  planning. 

E.  Placements  for  Youths  (Male  and  Female)  Age  13-17: 

The  Castle  Program  is  a  24  bed  youth  stabilization  treatment  unit  that  accepts  male 
and  female  youths  aged  13  to  17  for  care  and  treatment  under  G.L.  c.  123,  §  35.  The 
Castle  Program  is  located  at  20  Meadowbrook  Road,  Brockton  and  is  licensed  by  the 
Department  of  Public  Health  and  operated  by  High  Point  Treatment  Center.  The 
Castle  Program  will  provide  medical  assisted  detoxification  and  will  accept  youths 
with  co-occurring  mental  health  disorders.  (Tel.  #  508-638-6000). 

F.  Transfer  to  a  Different  Facility 

If  a  DPH-approved  facility  such  as  MATC  or  WATC  notifies  the  court  that  a  committed 
person  has  proved  unsuitable  for  that  facility,  a  judge  may  not  transfer  the 
commitment  to  MASAC-Bridgewater  or  MCl-Framingham  unless  the  judge  first 
makes  the  additional  finding  required  by  §35  that  no  suitable  DPH-approved  facility  is 
available.  This  normally  requires  an  additional  hearing  unless  all  the  relevant  factors 
were  explored  at  the  original  hearing.  When  an  emergency  requires  immediate 
action,  the  DPH-approved  facility  may  consider  initially  resorting  to  a  §12 
hospitalization  if  the  person  is  mentally  ill  or  to  a  criminal  arrest  if  signficant  violence 
is  threatened. 


The  practice  at  MCI  Framingham  to  utilize  the  First  Step  program  unit  in  the  Brewster  1  building  to  house 
females  committed  on  a  pretrial  status  under  G.L.  c.  123,  §35  and  female  inmates  serving  state  prison,  jail 
or  house  of  correction  sentences  appears  to  violate  the  language  of  the  statute  which  states  in  part,  "The 
person  may  be  committed  to  the  Massachusetts  correctional  institution  at  ...  Framingham  ,  if  a  female, 
provided  that  there  are  not  suitable  facilities  available  under  [G.L.  c.  111 B];  and  provided,  further,  that  the 
person  so  committed  shall  be  housed  and  treated  separately  from  convicted  criminals  '  (Emphasis 
added).  See,  G.L.  c.  123,  §35  H  4. 
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Section  35  Commitment  Assessment 


revised  1/20/09 


Women's  Addiction  Treatment  Center  (WATC)  Phone:  774-628-1000     Fax:  774-628-1099 

IVIassachusetts  Alcohol  and  Substance  Abuse  Center  (MASAC) 

Men's  Addiction  Treatment  Center  (MATC)  Phone:  508-  742-4400    Fax:  508-742-4450 


DATE: 


PATIENT  INFORMATION 

REFERRAL  SOURCE 

Name 

Court 

Judge 

Address 

Clinician 

Pager  # 

City  /  State 

Petitioner 

Relationship 

SS#  DOB 

Age 

Criminal  Charges 
(Y,  N) 

Type 

Insurance 

Marital  Status 

Bail  (Y,  N,  Unk) 

Amount 

CONTACT  INFORMATION 

Emergency  Contact 

Telephone 

Relationship 

DMH  DWIR  Case  Manager 

Telephone 

Physician  /  Psychiatrist 

Telephone 

REASON  for  PETITION  ( **  attach  copy  of  any  written  petitioner  statements) 


LIMITS  OF  CONFIDENTIALITY 


SOURCES  OF  INFORMATION 


SUBSTANCE  ABUSE  HISTORY  *  (as  provided  by  the  respondent ) 

Substance 

Age  First  Used 

Pattern  of  Current  Use 

Amount 

Last  Used 

Alcohol 

Heroin  /  Opiate 

Cocaine  /  Crack 

Benzodiazepine 

Other 

Comments  (note  any  discrepancies  between  the  respondent's  account  and  any  other  sources  of  information  ) 

PREVIOUS  SUBSTANCE  ABUSE  TREATMENT 

Outpatient  Treatment 

(dates) 

Inpatient  Treatment 

(dates  -  lengthi  of  stay) 

Comment 


MEDICAL 

Pregnant  (Y,  N) 

Allergies  (Y,N)                  Methadone  /  Suboxone    (Y,  N)                  Last  Dose 

Medical  Issues 

Medications 

Comment 

MENTAL  HEALTH 

Diagnosis 

Outpatient  Tx 

(dates) 

Inpatient  Tx 

(dates  -  length) 

Medications 

Comment 

MENTAL  STATUS  EVALUATION  

(include  current  suicidal  /  homicidal  /  assaultive  status) 


ADDITIONAL  PERTINENT  HISTORY 


RISK  FACTORS  TO  MEET  COMMITMENT  CRITERIA 

{Risk  as  evidenced  by; ) 


OPINIONS  /  RECOMMENDATIONS 


DISPOSITION 


Examiner  Signature: 

DATE 

Court  requests  notification  of  discharge  date  (Y,  N) 

Person  to  be  Contacted 

Phone  Number 

ANY  ADDITIONAL  COMMENTS  /  NARRATIVE: 


Excerpt  from  Transmittal  #1008 


Trial  C  ourt  of  the  v^o  m  m  onwealth 

District  Court  Department 

Administrative  Office 
Two  Center  Plaza  (Suite  200) 
Boston,  IVIA  02108-1906 
Lynda  IVI.  Connolly 
Chief  Justice 

MEMORANDUM 


To:  District  Court  Judges,  Clerk-Magistrates  and  Chief  Probation  Officers 
From:  Hon.  Lynda  M.  Connolly,  Chief  Justice 
Date:  January  5,  2009 
Subject:  Legal  Matters 

8.  Opening  of  Men's  Addiction  Treatment  Center  for  §  35  commitments.  In  December  the 
Department  of  Public  Heahh  opened  a  new  Men's  Addiction  Treatment  Center  (MATC)  facility  at 
10  Meadow  Brook  Road  in  Brockton  for  the  treatment  of  men  civilly  committed  under  G.L.  c.  123, 
§  35.  DPH  has  contracted  with  High  Point  Treatment  Center  to  provide  a  total  of  102  beds  at  the 
Men's  Addiction  Treatment  Center,  which  will  consist  of  a  30-day  detoxification  unit  and  (subject 
to  funding)  three  step-down  units  each  of  24  beds  with  intensive  counseling  and  case  management 
services.  A  flyer  and  a  brochure  describing  the  MATC  program  are  attached. 

The  new  MATC  is  a  welcome  parallel  for  men  to  the  very  successful  Women's  Addiction 
Treatment  Center  (WATC)  for  §  35  commitments  which  DPH  opened  in  New  Bedford  in  2006.  See 
Trans.  916,  Item  2  (April  5,  2006).  The  Women's  Addiction  Treatment  Center  has  since  expanded 
from  68  to  a  total  of  84  beds  (28  detox  beds  and  56  step-down  beds).  In  FY  08  the  WATC  had 
1,079  admissions  from  64  different  courts.  Another  152  women  were  committed  under  §  35  to 
MCIFramingham,  a  56.2%  decrease  from  FY  06. 

Like  the  Women's  Addiction  Treatment  Center,  the  new  Men's  Addiction  Treatment  Center  will 
collaborate  in  the  §  35  admission  process  with  the  Department  of  Correction  (DOC),  which 
operates  MCI-Framingham  for  women  and  the  Massachusetts  Alcohol  and  Substance  Abuse  Center 
(MASAC)  at  Bridgewater  for  men.  Court  clinicians  have  been  given  a  single  central  intake  number 
(508-742-4400)  and  fax  number  (508-742-4450)  to  contact  either  MATC  or  MASAC  about  a 
pending  male  admission.  Similar  to  the  differences  between  DPH's  WATC  program  and  MCI- 
Framingham for  women,  DPH's  MATC  program  differs  from  DOC's  MASAC  program  for  men  in 
a  few  ways: 

•  MATC  will  not  accept  individuals  who  are  currently  on  bail  status. 

•  MATC  will  not  "hold"  individuals  for  a  pre-determined  length  of  stay  but  will  provide 
courts  with  a  48-hour  notice  of  discharge  on  request. 


•  MATC  will  provide  transportation  of  individuals  back  to  their  community  or  to  an 
aftercare  program  upon  release. 


•  MATC  is  a  secure  but  not  a  locked  facility  and  does  not  have  security  personnel  for 
restraint  or  containment  of  individuals  who  are  deemed  to  be  public  safety  risks. 

For  additional  information,  judges  and  court  personnel  may  contact  Brian  J.  Sylvester, 
Southeastern  Regional  Manager  for  DPH's  Bureau  of  Substance  Abuse  Services,  at  617-624-51  1 1 
or  Brian. Sylvester@state.ma.us. 


I 


MEN'S  ADDICTION  TREATMENT  PROGRAM  (MATC) 


Central  Intake  Phone:  508-742-4400 
Fax:  508-742-4450 


•  The  program  will  operate  as  the  Central  Intake  for  all  male  civil 
commitments. 

•  The  Men's  Addiction  Treatment  Program  (MATC)  is  located  at  10 
Meadowbrook  Road,  Brockton. 

•  The  program  consists  of  four  units  for  a  total  of  102  beds.  (30  detox  beds 
and  72  step-down  beds) 

•  The  program  is  a  secure  facility  not  a  locked  facility  and  cannot  be 
responsible  for  individuals  who  are  viewed  as  high  public  safety  risks 

•  The  program  does  not  accept  individuals  who  are  on  bail. 

•  The  program  does  not  "hold"  clients  for  a  predetermined  length  of  time. 
Length  of  stay  is  based  on  clinical  need. 

•  The  program  is  an  intervention  level  of  care  and  is  not  intended  to  serve 
as  aftercare  service  from  other  levels  of  care  such  as  psychiatric  dual  dx 
programs. 

•  The  program  is  licensed  as  a  Level  III  acute  treatment  service  and  cannot 
accept  clients  who  have  medical  conditions  that  require  stabilization  and  24 
hr  medical  management,  (i.e.  cardiovascular  distress,  acute  liver  disease, 
inability  to  provide  self-care,  etc.)  If  an  individual  requires  emergency  or 
inpatient  medical  or  surgical  care  they  should  be  referred  to  a  medical 
facility. 

•  Individuals  with  psychiatric  disorders  need  to  be  stabilized.  Individuals 
who  present  with  psychotic  symptoms,  active  suicidal/homicidal  ideations 
with  a  plan,  or  organic  mental  disorders  that  would  prohibit  program 
participation  should  be  referred  to  a  mental  health  facility. 

•  The  program  does  not  have  the  capacity  to  physically  or  chemically 
restrain  individuals  that  may  be  assaultive  or  physically  acting  out. 
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WOMEN'S  ADDICTION  TREATMENT  CENTER  (WATC) 


•  The  program  consists  of  three  units  for  a  total  of  84  beds.  (20  detox  and 
64  step-down  beds) 

•  The  program  opened  in  FY  2006  and  averages  over  1,000  admissions  per 
year. 

•  The  program  is  a  secure  facility  not  a  locked  facility  and  cannot  be 
responsible  for  individuals  who  are  viewed  as  high  public  safety  risks 

•  The  program  does  not  accept  individuals  who  are  on  bail. 

•  The  program  does  not  "hold"  clients  for  a  predetermined  length  of  time. 
Length  of  stay  is  based  on  clinical  need. 

•  The  program  is  an  intervention  level  of  care  and  is  not  intended  to  serve 
as  aftercare  service  from  other  levels  of  care  such  as  psychiatric  dual  dx 
programs. 

•  The  program  is  licensed  as  a  Level  III  acute  treatment  service  and  cannot 
accept  clients  who  have  medical  conditions  that  require  stabilization  and  24 
hr  medical  management,  (i.e.  cardiovascular  distress,  acute  liver  disease, 
inability  to  provide  self-care,  etc.)  If  an  individual  requires  emergency  or 
inpatient  medical  or  surgical  care  they  should  be  referred  to  a  medical 
facility. 

•  Individuals  with  psychiatric  disorders  need  to  be  stabilized.  Individuals 
who  present  with  psychotic  symptoms,  active  suicidal/homocidal  ideations 
with  a  plan,  or  organic  mental  disorders  that  would  prohibit  program 
participation  should  be  referred  to  a  mental  health  facility. 

•  The  program  does  not  have  the  capacity  to  physically  or  chemically 
restrain  individuals  that  may  be  assaultive  or  physically  acting  out. 

•  Program  participants  must  attend  7  groups  or  lectures  per  day.  Every 
effort  is  made  to  have  an  aftercare  plan  for  every  client  upon  discharge. 

•  Clients  may  stay  in  the  program  voluntarily  after  the  commitment  has 
expired  to  finalize  aftercare  plans. 

•  The  program  provides  transportation  throughout  the  state  to  aftercare 
referrals,  home  upon  discharge,  or  to  medical  appointments  as  needed. 
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Break  | 
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Group 
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PETITION  FOR  COMMITMENT 

OF  ALCOHOLIC  OR  SUBSTANCE  ABUSER 

G.L.  c.  123,  §35 

DOCKET  NO,  {to  be  added  by  court) 

Trial  Court  of  Massachusetts  ^.^  u 
District  Court  Department 

District  Court 

IN  THE  MATTER  OF 

NAME  OF  RESPONDENT 

DOB  OR  AGE 

GENDER 

□  MALE    □  FEMALE 

PETITION  FOR  COMMITMENT 

of  Alcoholic  or  Substance  Abuser 
G.L.  c.  123,  §35 

The  undersigned  petitioner  hereby  applies  to  this  court  for  an  order  committing  the  respondent  named 
above  for  inpatient  care  and  treatment  for  alcoholism  and/or  substance  abuse  for  a  period  not  to  exceed 
30  days  under  the  provisions  of  G.L.  c.  123,  §  35. 

The  petitioner  has  reason  to  believe  that  there  is  a  likelihood  of  serious  harm  as  a  result  of  the 
respondent's  chronically  or  habitually  consuming  or  ingesting  alcoholic  beverages  and/or  controlled 
substances  to  the  extent  that  such  use  substantially  injures  the  respondent's  health  or  substantially 
interferes  with  the  respondent's  socia  1  or  economic  functioning,  or  that  the  respondent  has  lost  the  power 
of  self-control  over  the  use  of  such  beverages  and/or  substances. 

DATE  SIGNED 

PETITIONER'S  SIGNATURE 
X 

PETITIONER'S  PRINTED  NAME 

PETITIONER'S  TITLE  OR  RELATIONSHIP.  IF  ANY,  TO  RESPONDENT 

EXCERPTS  FROM  G.L.  c.  123,  §§  1  and  35 

G.L.  C.123,  §  1.  Definitions.  "'Likelihood  of  serious  harm',  (1)  a  substantial  risk  of  physical  harm  to  the  person  himself  as  manifested  by  evidence  of, 
threats  of,  or  attempts  at,  suicide  or  serious  bodily  harm;  (2)  a  substantial  risk  of  physical  harm  to  other  persons  as  manifested  by  evidence  of  homicidal  or 
other  violent  behavior  or  evidence  that  others  are  placed  in  reasonable  fear  of  violent  behavior  and  serious  physical  harm  to  them;  or  (3)  a  very  substantial 
risk  of  physical  impairment  or  injury  to  the  person  himself  as  manifested  by  evidence  that  such  person's  judgment  is  so  affected  that  he  is  unable  to  protect 
himself  in  the  community  and  that  reasonable  provision  for  his  protection  is  not  available  in  the  community." 

G.L.  c.  123,  §35,  Commitment  of  alcoholics  or  substance  abusers.  "For  the  purposes  of  this  section,  'alcoholic'  shall  mean  a  person  who  chronically 
or  habitually  consumes  alcoholic  beverages  to  tho  extent  that  (1 )  such  use  substantially  injures  his  health  or  substantially  interferes  with  his  social  or  economic 
functioning,  or  (2)  he  has  lost  the  power  of  self-control  over  the  use  of  such  beverages. 

"For  the  purposes  of  this  section,  "substance  abuser'  shall  mean  a  person  who  chronically  or  habitually  consumes  or  ingests  controlled  substances  to 
the  extent  that  (1)  such  use  substantially  injures  his  health  or  substantially  interferes  with  his  social  or  economic  functioning,  or  (2)  he  has  lost  the  pcwer  of 
self-control  over  the  use  of  such  controlled  substances. 

"Any  police  officer,  physician,  spouse,  blood  relative,  guardian  or  court  official  may  petition  in  writing  any  district  court ,  . .  tor  an  order  of  commitment  of 
a  person  whom  he  has  reason  to  believe  is  an  alcoholic  or  substance  abuser ....  [T]he  court  shall  immediately  schedule  a  hearing  on  the  petition  and  shall 
cause  a  summons  and  a  copy  of  the  application  to  be  served  upon  the  person  ....  [I]f  there  are  reasonable  grounds  to  believe  that  such  person  will  not 
appear  and  that  any  further  delay  in  the  proceedings  would  present  an  immediate  danger  to  the  physical  well-being  of  the  respondent,  said  court  may  issue 
a  warrant  for  the  apprehension  and  appearance  of  such  person  before  iL  No  arrest  shall  be  made  on  such  warrant  unless  the  person  may  be  presented 
immediately  before  a  judge  of  the  district  court ...  The  court  shall  order  examination  by  a  qualified  physician  or  a  qualified  psychologist. 

"If,  after  a  hearing,  the  court  based  upon  competent  medical  testimonyfinds  that  said  person  is  an  alcoholic  or  substance  abuser  and  there  is  a  likelihood 
of  serious  harm  as  a  result  of  his  alcoholism  or  substance  abuse,  it  may  order  such  person  to  be  committed  for  a  period  not  to  exceed  thirty  days.  Such 
commitment  shall  be  for  the  purpose  of  inpatient  care  in  public  or  private  facilities  approved  by  the  department  of  public  health  . . .  for  the  care  and  treatment 
of  alcoholism  or  substance  abuse.  The  person  may  be  committed  to  the  Massachusetts  correctional  institution  at  Bndgewater,  if  a  male,  or  at  Framingham, 
if  a  female,  provided  that  there  are  not  suitable  facilities  available  .  .  .  ;  and  provided,  further,  that  the  person  so  committed  shall  be  housed  and  treated 
separately  from  convicted  criminals  A  person  so  committed  may  be  released  prior  to  the  expiration  of  the  period  of  commitment  upon  determination  by  the 
superintendent  that  release  of  said  person  will  not  result  in  a  likelihood  of  serious  harm.  Said  person  shall  be  encouraged  to  consent  to  further  treatment  and 
shall  be  allowed  voluntarily  to  remain  in  the  facility  for  such  purposes. 

"Nothing  in  this  section  shall  preclude  any  publicor  private  facility  for  the  care  and  treatment  of  alcoholism  or  substance  abuse  ...  from  treating  persons 
on  a  voluntary  basis." 
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SUMMONS 

G.L  c.  123.  §  35 


DOCKET  NO. 


Trial  Court  of  Massachusetts 
District  Court  Department 


NAME  OF  RESPONDENT 


COURT  NAME  &  ADDRESS 


IN  THE  MATTER  OF 


ADDRESS  OF  RESPONDENT 


DATE  4  TIME  OF  HEARING 


SUMMONS  TO  RESPONDENT 

for  Hearing  on  Petition  for  30-day  Involuntary  Commitment 
of  Alcoholic  or  Substance  Abuser 
G.L.  c.  123,  §35 


A  petition  has  been  filed  with  this  court  alleging  that  you  are  an  alcoholic  and/or  substance  abuser  and  that 
there  is  a  likelihood  of  serious  harm  because  of  your  alcoholism  and/or  substance  abuse.  The  petition 
requests  the  court  to  issue  an  order  involuntarily  committing  you  for  care  and  treatment  to  an  inpatient 
facility  for  a  period  not  to  exceed  30  days  pursuant  to  G.L.  c.  123,  §  35.  A  copy  of  such  petition  is  attached. 

You  are  hereby  ORDERED  TO  APPEAR  in  this  court  at  the  date  and  time  shov\/n  above,  to  be  examined 
by  a  qualified  physician  or  psychologist  and  for  a  hearing  on  such  petition.  You  have  the  right  to  be 
represented  by  legal  counsel  and  to  present  independent  expert  or  other  testimony.  If  you  are  indigent,  the 
court  will  appoint  counsel  at  no  or  reduced  cost  to  you. 

If  you  fail  to  appear  in  response  to  this  summons,  the  court  may  issue  a  warrant  for  your 
apprehension. 


TESTE  OF  FIRST  JUSTICE 
WITNESS: 


DATE  ISSUED 


SIGNATURE  (OR  FACSIMILE)  OF  CLERK-MAGISTRATE  /  ASST.  CLERK 

X 


TO  ANY  PERSON  AUTHORIZED  TO  SERVE  CRIMINAL  PROCESS: 

You  are  hereby  commanded  to  serve  a  copy  of  this  summons,  along  with  a  copy  of  the  petition,  on  the  respondent,  and  make  your  return 
of  service  below.  Sen/ice  may  be  made  "by  giving  to  the  defendant  In  hand  or  by  leaving  at  his  dwelling  house  or  last  and  usual  place  of 
abode  with  some  person  of  suitable  age  and  discretion  then  residing  therein  an  attested  copy  not  less  than  twenty-four  hours  before  the 
return  day,  or  by  mailing  an  attested  copy  to  the  defendant's  last  known  address."  G.L.  c.  276,  §  25. 

OFFICER'S  RETURN  OF  SERVICE 

I  hereby  certify  that  I  served  a  copy  of  this  summons  and  the  petition  by  ("x"  one): 
n  Delivering  them  in  hand  to  the  respondent. 

n  Leaving  them  for  the  respondent  at  his  or  her  dwelling  house  or  last  and  usual  placeof  abode  with  the  following  person  of  suitable 
age  and  discretion  residing  therein: 

n  Mailing  them  to  the  respondent  at  the  respondent's  last  known  address,  shown  above. 

D  I  was  unable  to  make  service  because: 


DATE  OF  SERVICE 

OFFICER'S  SIGNATURE 

TITLE 

X 

I 
I 


i 


WARRANT  OF  APPREHENSION 

G.L.  c.  123,  §35 

DOCKET  NO. 

Trial  Court  of  Massachusetts  ^..^ 
District  Court  Department  ^jj 

District  Court 

NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

DOB  OR  AGE 

GENDER 

□  MALE      □  FEMALE 

ADDRESS  OF  RESPONDENT 

DATE  WARRANT  EXPiRES 

AT  4:30  P.M. 

WARRANT  OF  APPREHENSION 

for  Hearing  on  Petition  for  30-day  Involuntary  Commitment 
of  Alcoholic  or  Substance  Abuser 
G.L.  c.  123,  §35 


TO  ANY  PERSON  IN  THE  COMMONWEALTH  AUTHORIZED  TO  SERVE  CRIMINAL  PROCESS: 

A  petition  has  been  filed  in  this  court  alleging  that  the  respondent  is  an  alcoholic  and/or  substance  abuser 
and  that  there  is  a  likelihood  of  serious  harm  because  of  such  alcoholism  and/or  substance  abuse.  The 
petition  requests  that  the  court  issue  an  order  committing  the  respondent  for  care  and  treatment  to  an 
inpatient  facility  for  a  period  not  to  exceed  30  days  pursuant  to  G.L.  c.  123,  §  35. 

There  are  reasonable  grounds  to  believe  that  the  respondent  will  not  appear  upon  summons  and  that  any 
further  delay  in  the  proceedings  would  present  an  immediate  danger  to  the  respondent's  physical  well- 
being. 

You  are  therefore  ORDERED  to  apprehend  the  respondent  and  immediately  to  bring  such  respondent 
before  a  judge  of  this  court,  so  that  the  respondent  may  be  examined  by  a  qualified  physician  or 
psychologist  and  for  a  hearing  on  such  petition. 

This  warrant  shall  not  be  executed  unless  the  respondent  can  be  brought  before  a  judge  prior  to 
4:30  P.M.  on  the  same  day  that  it  is  executed.  Unless  sooner  executed,  this  warrant  shall  expire  at 
4:30  P.M.  on  the  date  shown  above. 


TESTE  OF  FIRST  JUSTICE 
WITNESS: 


DATE  4  TIME  ISSUED 


JUDGE'S  SIGNATURE 
X 


OFFICER'S  RETURN  OF  SERVICE 


□  By  virtue  of  this  warrant,  I  have  today  apprehended  and  brought  the  respondent  before  the  court. 

□  I  am  returning  this  warrant  to  the  court  unexecuted  because: 


DATE  S  TIME  OF  SERVICE 

OFFICER'S  SIGNATURE 

TITLE 

X 

(V07) 


1 


The  Commonwealth  of  Massachusetts 

Department  of  Mental  Health 
Forensic  Division 


ADULT  COURT  CLINIC  REFERRAL  FORM 


Date 


Court 


Judge 


Docket  U 


Referred  Person/ Identifying  Information: 


Name 


DOB 


SS# 


Address 


Zip 


Telephone  (Day/Evening/  Cell) 


Attorney  

ADA  

Probation  Officer 


Telephone 
Telephone 
Telephone 


Case  Status;    □  Arraignment      □  Pre-trial      □  Trial      □  Pre-sentence      □  Posl-disposition 

Charges  

Interpreter  Needed?  □  Yes     □  No  Language:  

Time  Frame:  □  Same  day  a  No  return  date  a  Court  stipulated  return  date:  

Referral  Category/  Statutory:  (Please  check) 

□  MGL  cl23  sl2(e)  Civil  commitment/  Mental  Illness  and  Risk  of  Harm 

□  MGL  cl23  si 5(a)  Competence  lo  Stand  Trail  (to  dclcrmine  need  for  inpalieni  or  extended  outpatient  exam) 

□  MGL  C 123  S  15(a)  Criminal  Responsibility  (To  determine  need  for  inpatient  or  extended  outpatient  exam) 
Q    MGL  cl23  si 5(e)  Aid  in  Sentencing  (to  determine  need  for  inpatient  or  extended  outpatient  exam) 

a    MGL  cl23  si  9    Examination  of  a  Party  or  Witness  before  the  Court 

□  MGL  cI23  s35    Civil  commitment/Substance  Abuse  and  Risk  of  Harm 

Referral  Category/  Non-Statutory:  (Please  check) 

a    Judicial  Consult  regarding  mental  health  issue(s) 

□  Probation  Evaluation/Consult  regarding  mental  health  issue(s) 

Assessment  Question(s)  for  Non-Statutory  Referrals:  (Please  be  specific) 


Additional  Information:  Please  provide  each  of  the  following  items  along  with  this  referral  form. 

•  Criminal  docket  sheet  for  current  charges  •    cl23  si 2(e)  or  s35  petition  (if  applicable) 

•  CORl  •    Trial  court  probation  order  (if  applicable) 

•  Police  report(s)  for  current  case(s)  •    Probation  offender  profile  (if  applicable) 


Signature  of  Referring  Justice  or  Probation  Officer: 


ORDER 

FOR  30-DAY  COMMITMENT  OF 
ALCOHOLIC  OR  SUBSTANCE  ABUSER 

G.L  c.  123,  §  35 

DOCKET  NO 

Trial  Court  of  Massachusetts  ^„^r-u 
District  Court  Department  jj 

District  Court 

NAME  OF  RESPONDENT 

IN  THE  MATTER  OF 

DOB  OR  AGE 

GENDER 

□  MALE      □  FEMALE 

TREATMENT  FACILITY  TO  WHICH  COMMITTED 


ORDER 

for  30-Day  Commitment  of  Alcoholic  or  Substance  Abuser 
G.L.c.  123,  §35 


After  examination  of  the  respondent  named  above  by  a  qualified  physician  or  psychologist,  appointment 
of  counsel  and  hearing,  the  Court  has  determined,  based  upon  competent  medical  testimony,  that  the 
respondent  is  an  alcoholic  and/or  substance  abuser,  as  such  terms  are  defined  in  G.L.  c.  123,  §  35,  and 
that  failure  to  commit  the  respondent  would  create  a  likelihood  of  serious  harm,  as  defined  in  G.L.  c.  123, 
§  1 ,  to  the  respondent  or  to  others.  The  Court  has  also  determined  that  adequate  and  appropriate  treatment 
is  available  to  the  respondent  at  the  treatment  facility  named  above. 

The  Court  therefore  ORDERS  pursuant  to  G.L.  c.  123,  §35  that  the  respondent  be  COMMITTED  to  such 
treatment  facility  for  the  purpose  of  inpatient  care  and  treatment  for  a  period  not  to  exceed  thirty  days, 
subject  to  the  authority  of  the  superintendent  thereof  to  release  the  respondentearlier  upon  a  determination 
that  such  release  will  not  result  in  a  likelihood  of  serious  harm. 

The  Court  further  ORDERS  any  duly  authorized  officer  to  deliver  the  respondent  to  the  superintendent  of 
such  treatment  facility,  and  to  make  return  promptly  to  the  clerk-magistrate  of  this  court. 


DATE  OF  ORDER 


JUDGE'S  SIGNATURE 
X 


OFFICER'S  RETURN  OF  SERVICE 

I  have  delivered  the  respondent  to  superintendent  of  the  treatment  facility  named  above,  along  with  a  copy  of  this  order. 


DATE  DELIVERED 

OFFICERS  SIGNATURE 

TITLE 

X 
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CH.  123,  S.  36,  36A&36B 


Chapter  123:  Section  36  Records;  inspection 

Section  36.  The  department  shall  keep  records  of  the  admission,  treatment  and  periodic 
review  of  all  persons  admitted  to  facilities  under  its  supervision.  Such  records  shall  be 
private  and  not  open  to  public  inspection  except  (1 )  upon  proper  judicial  order  whether  or 
not  in  connection  with  pending  judicial  proceedings,  (2)  that  the  commissioner  shall  allow 
the  attorney  of  a  patient  or  resident  to  inspect  records  of  said  patient  or  resident  if 
requested  to  do  so  by  the  patient,  resident  or  attorney,  (3)  that  the  commissioner  may 
permit  inspection  or  disclosure  when  in  the  best  interest  of  the  patient  or  resident  as 
provided  in  the  rules  and  regulations  of  the  department  and  (4)  as  required  by  section  one 
hundred  and  seventy-eight  C  to  one  hundred  and  seventy-eight  O,  inclusive,  of  chapter 
six.  This  section  shall  govern  the  patient  records  of  the  department  notwithstanding  any 
other  provision  of  law. 


Chapter  123:  Section  36A  Court  records  of  examination  or  commitment;  privacy 

Section  36A.  All  reports  of  examinations  made  to  a  court  pursuant  to  sections  one  to  eighteen, 
inclusive,  section  forty-seven  and  forty-eight  shall  be  private  except  in  the  discretion  of  the 
court.  All  petitions  for  commitment,  notices,  orders  of  commitment  and  other  commitment 
papers  used  in  proceedings  under  sections  one  to  eighteen  and  section  thirty-five  shall  be 
private  except  in  the  discretion  of  the  court.  Each  court  shall  keep  a  private  docket  of  the 
cases  of  persons  coming  before  it  believed  to  be  mentally  ill,  including  proceedings  under 
section  thirty-five;  provided  that  nothing  in  this  section  shall  prevent  public  inspection  of  any 
complaints  or  indictments  in  a  criminal  case,  or  prevent  any  notation  in  the  ordinary  docket 
of  criminal  cases  concerning  commitment  proceedings  under  sections  one  to  eighteen  against 
a  defendant  in  a  cnminal  case.  Notwithstanding  the  provisions  of  this  paragraph,  any  person 
who  is  the  subject  of  an  examination  or  a  commitment  proceeding,  or  his  counsel,  may  inspect 
all  reports  and  papers  filed  with  the  court  in  a  pending  proceeding,  and  the  prosecutor  in  a 
criminal  case  may  inspect  all  reports  and  papers  concerning  commitment  proceedings  that 
are  filed  with  the  court  in  a  pending  case. 


Chapter  123:  Section  36B  Duty  to  warn  patient's  potential  victims;  cause  of  action 

Section  36B.  (1 )  There  shall  be  no  duty  owed  by  a  licensed  mental  health  professional  to  take 
reasonable  precautions  to  warn  or  in  any  other  way  protect  a  potential  victim  or  victims  of  said 
professional's  patient,  and  no  cause  of  action  imposed  against  a  licensed  mental  health 
professional  for  failure  to  warn  or  in  any  other  way  protect  a  potential  victim  or  victims  of  such 
professional's  patient  unless:  (a)  the  patient  has  communicated  to  the  licensed  mental  health 
professional  an  explicit  threat  to  kill  or  inflict  serious  bodily  injury  upon  a  reasonably  identified 
victim  or  victims  and  the  patient  has  the  apparent  intent  and  ability  to  carry  out  the  threat,  and 
the  licensed  mental  health  professional  fails  to  take  reasonable  precautions  as  that  term  is 
defined  in  section  one;  or  (b)  the  patient  has  a  history  of  physical  violence  which  is  known  to 
the  licensed  mental  health  professional  and  the  licensed  mental  health  professional  has  a 
reasonable  basis  to  believe  that  there  is  a  clear  and  present  danger  that  the  patient  will 
attempt  to  kill  or  inflict  serious  bodily  injury  against  a  reasonably  identified  victim  or  victims 
and  the  licensed  mental  health  professional  fails  to  take  reasonable  precautions  as  that  term 
is  defined  by  said  section  one.  Nothing  in  this  paragraph  shall  be  construed  to  require  a 
mental  health  professional  to  take  any  action  which,  in  the  exercise  of  reasonable  professional 
judgment,  would  endanger  such  mental  health  professional  or  increase  the  danger  to  potential 
victim  or  victims. 

(2)  Whenever  a  licensed  mental  health  professional  takes  reasonable  precautions,  as  that 
term  is  defined  in  section  one  of  chapter  one  hundred  and  twenty-three,  no  cause  of  action 
by  the  patient  shall  lie  against  the  licensed  mental  health  professional  for  disclosure  of 
otherwise  confidential  communications. 


i 
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PRIVILEGES 
& 

CONFIDENTIALITY 


PRIVILEGE,  CONFIDENTIALITY  AND  OTHER  EVIDENTIARY  AND 
CONSTITUTIONAL  ISSUES 


Summary 

PRIVILEGE  AND  ACCESS  TO  RECORDS: 
PROFESSIONAL  TESTIMONIAL  PRIVILEGE  IN  MASSACHUSETTS 

I.  Communications  Privileged  by  Statute: 

A)  .    G.L.  c.  233,  §20B  (psychotherapists) 

1 .  Psychiatrists 

2.  Licensed  Psychologists 

3.  Licensed  Psychiatric  Nurse  Clinical  Mental  Health  Specialists 

B)  .    G.L.  c.  112,  §1358  (social  workers) 

1.  Licensed  Social  Work  Associate 

2.  Licensed  Social  Worker 

3.  Licensed  Certified  Social  Worker 

4.  Licensed  Independent  Social  Worker  (G.L.  c.  112,  §131) 

5.  Social  Worker  employed  in  state,  county  or  municipal  government 

Commonwealth  v.  Lamb,  372  Mass.  17  (1977) 

II.  Confidentiality  Statutes  that  Courts  Have  Determined  Create  Privilege: 

A)  .    G.L.  c.  233,  §20J  -  Sexual  Assault  Counselor 

B)  .    G.L.  c.  233,  §20K  -  Domestic  Violence  Victim's  Counselor 

C)  .    G.L.  c.  112,  §172  -  Allied  Mental  Health  and  Human  Service  Professionals 

1.  Licensed  Marriage  and  Family  Therapists 

2.  Licensed  Rehabilitation  Counselors 

3.  Licensed  Educational  Psychologists 

4.  Licensed  Mental  Health  Counselors  (G.L.  c.  112,  §163) 

III.  Privacy  &  Confidentiality  Statutes  or  Cases  Which  Do  Not  Create  Testimonial  Privilege 

A)  .  G.L.  c.  1 1 1 ,  §70E  (Patient's  Bill  of  Rights) 

B)  .  G.L.  c.  214,  §1B  (Massachusetts  Right  to  Privacy  Statute) 

C)  .  G.L.  c.  1 23,  §36  (Department  of  Mental  Health  records) 

D)  .  Alberts  v.  Devine,  395  Mass.  59  (1985)  (psychiatrists) 

E)  .  Comm.  v.  Beauchemin,  410  Mass.  181  (1995)  (school  records) 

F)  .  G.L.  c.  112,  §129A  Confidential  communications  (psychologists) 

G)  .  G.L.  c.  112,  §1 35A  Confidential  communications;  exceptions  (social  workers) 

H)  .  G.L.  c.  66A  Fair  Information  Practices 

I)  .     G.L.  c.  1 19,  §51  E  (confidentiality  of  51A/51  B  Reports) 
J).     G.L.  c.  210,  §§5C  and  5D  (adoption  records) 

K).    Note:  DSS  records  and  hospital  records,  while  not  themselves  privileged, 
often  contain  privileged  information 


Communications  privileged  by  statute 

Chapter  233:  Section  20B  Privileged  communications;  patients  and 
psychotherapists;  exceptions 

The  following  words  as  used  in  this  section  shall  have  the  following  meanings: 

"Patient",  a  person  who,  during  the  course  of  diagnosis  or  treatment,  communicates 
with  a  psychotherapist; 

"Psychotherapist",  a  person  licensed  to  practice  medicine,  who  devotes  a  substantial 
portion  of  his  time  to  the  practice  of  psychiatry. 

"Psychotherapist"  shall  also  include  a  person  who  is  licensed  as  a  psychologist  by 
the  board  of  registration  of  psychologists;  a  graduate  of,  or  student  enrolled  in,  a 
doctoral  degree  program  in  psychology  at  a  recognized  educational  institution  as 
that  term  is  defined  in  section  118,  who  is  working  under  the  supervision  of  a 
licensed  psychologist;  or  a  person  who  is  a  registered  nurse  licensed  by  the  board  of 
registration  in  nursing  whose  certificate  of  registration  has  been  endorsed 
authorizing  the  practice  of  professional  nursing  in  an  expanded  role  as  a  psychiatric 
nurse  mental  health  clinical  specialist,  pursuant  to  the  provisions  of  section  eighty  B 
of  chapter  one  hundred  and  twelve. 

"Communications"  includes  conversations,  correspondence,  actions  and 
occurrences  relating  to  diagnosis  or  treatment  before,  during  or  after 
institutionalization,  regardless  of  the  patient's  awareness  of  such  conversations, 
correspondence,  actions  and  occurrences,  and  any  records,  memoranda  or  notes  of 
the  foregoing. 

Except  as  hereinafter  provided,  in  any  court  proceeding  and  in  any  proceeding 
preliminary  thereto  and  in  legislative  and  administrative  proceedings,  a  patient  shall 
have  the  privilege  of  refusing  to  disclose,  and  of  preventing  a  witness  from 
disclosing,  any  communication,  wherever  made,  between  said  patient  and  a 
psychotherapist  relative  to  the  diagnosis  or  treatment  of  the  patient's  mental  or 
emotional  condition.  This  privilege  shall  apply  to  patients  engaged  with  a 
psychotherapist  in  marital  therapy,  family  therapy,  or  consultation  in  contemplation  of 
such  therapy. 

If  a  patient  is  incompetent  to  exercise  or  waive  such  privilege,  a  guardian  shall  be 
appointed  to  act  in  his  behalf  under  this  section.  A  previously  appointed  guardian 
shall  be  authorized  to  so  act. 

Upon  the  exercise  of  the  privilege  granted  by  this  section,  the  judge  or  presiding 
officer  shall  instruct  the  jury  that  no  adverse  inference  may  be  drawn  therefrom. 

The  privilege  granted  hereunder  shall  not  apply  to  any  of  the  following 
communications: 


(a)  If  a  psychotherapist,  in  the  course  of  his  diagnosis  or  treatment  of  the  patient, 
determines  that  the  patient  is  in  need  of  treatment  in  a  hospital  for  mental  or 
emotional  illness  or  that  there  is  a  threat  of  imminently  dangerous  activity  by  the 
patient  against  himself  or  another  person,  and  on  the  basis  of  such  determination 
discloses  such  communication  either  for  the  purpose  of  placing  or  retaining  the 
patient  in  such  hospital,  provided  however  that  the  provisions  of  this  section  shall 
continue  in  effect  after  the  patient  is  in  said  hospital,  or  placing  the  patient  under 
arrest  or  under  the  supervision  of  law  enforcement  authorities. 

(b)  If  a  judge  finds  that  the  patient,  after  having  been  informed  that  the 
communications  would  not  be  privileged,  has  made  communications  to  a 
psychotherapist  in  the  course  of  a  psychiatric  examination  ordered  by  the  court, 
provided  that  such  communications  shall  be  admissible  only  on  issues  involving  the 
patient's  mental  or  emotional  condition  but  not  as  a  confession  or  admission  of  guilt. 

(c)  In  any  proceeding,  except  one  involving  child  custody,  adoption  or  adoption 
consent,  in  which  the  patient  introduces  his  mental  or  emotional  condition  as  an 
element  of  his  claim  or  defense,  and  the  judge  or  presiding  officer  finds  that  it  is 
more  important  to  the  interests  of  justice  that  the  communication  be  disclosed  than 
that  the  relationship  between  patient  and  psychotherapist  be  protected. 

(d)  In  any  proceeding  after  the  death  of  a  patient  in  which  his  mental  or  emotional 
condition  is  introduced  by  any  party  claiming  or  defending  through  or  as  a 
beneficiary  of  the  patient  as  an  element  of  the  claim  or  defense,  and  the  judge  or 
presiding  officer  finds  that  it  is  more  important  to  the  interests  of  justice  that  the 
communication  be  disclosed  than  that  the  relationship  between  patient  and 
psychotherapist  be  protected. 

(e)  In  any  case  involving  child  custody,  adoption  or  the  dispensing  with  the  need  for 
consent  to  adoption  in  which,  upon  a  hearing  in  chambers,  the  judge,  in  the  exercise 
of  his  discretion,  determines  that  the  psychotherapist  has  evidence  bearing 
significantly  on  the  patient's  ability  to  provide  suitable  care  or  custody,  and  that  it  is 
more  important  to  the  welfare  of  the  child  that  the  communication  be  disclosed  than 
that  the  relationship  between  patient  and  psychotherapist  be  protected;  provided, 
however,  that  in  such  cases  of  adoption  or  the  dispensing  with  the  need  for  consent 
to  adoption,  a  judge  shall  determine  that  the  patient  has  been  informed  that  such 
communication  would  not  be  privileged. 

(f)  In  any  proceeding  brought  by  the  patient  against  the  psychotherapist,  and  in  any 
malpractice,  criminal  or  license  revocation  proceeding,  in  which  disclosure  is 
necessary  or  relevant  to  the  claim  or  defense  of  the  psychotherapist. 

The  provision  of  information  acquired  by  a  psychotherapist  relative  to  the  diagnosis 
or  treatment  of  a  patient's  emotional  condition,  to  any  insurance  company,  nonprofit 
hospital  service  corporation,  medical  service  corporation,  or  health  maintenance 
organization,  or  to  a  board  established  pursuant  to  section  twelve  of  chapter  one 
hundred  and  seventy-six  B,  pertaining  to  the  administration  or  provision  of  benefits, 
including  utilization  review  or  peer  review,  for  expenses  arising  from  the  out-patient 
diagnosis  or  treatment,  or  both,  of  mental  or  nervous  conditions,  shall  not  constitute 
a  waiver  or  breach  of  any  right  to  which  said  patient  is  otherwise  entitled  under  this 
section  and  section  thirty-six  B  of  chapter  one  hundred  and  twenty-three. 


Chapter  112:  Section  135B  Confidential  communications;  testimonial  privilege 

Except  as  hereinafter  provided,  in  any  court  proceeding  and  in  any  proceeding 
preliminary  thereto  and  in  legislative  and  administrative  proceedings,  a  client  shall  have 
the  privilege  of  refusing  to  disclose  and  of  preventing  a  witness  from  disclosing,  any 
communication,  wherever  made,  between  said  client  and  a  social  worker  licensed 
pursuant  to  the  provisions  of  section  one  hundred  and  thirty-two  of  chapter  one  hundred 
and  twelve,  or  a  social  worker  employed  in  a  state,  county  or  municipal  governmental 
agency,  relative  to  the  diagnosis  or  treatment  of  the  client's  mental  or  emotional 
condition. 

If  a  client  is  incompetent  to  exercise  or  waive  such  privilege,  a  guardian  shall  be 
appointed  to  act  in  the  client's  behalf  under  this  section.  A  previously  appointed 
guardian  shall  be  authorized  to  so  act. 

Upon  the  exercise  of  the  privilege  granted  by  this  section,  the  judge  or  presiding  officer 
shall  instruct  the  jury  that  no  adverse  inference  may  be  drawn  therefrom. 

The  privilege  granted  hereunder  shall  not  apply  to  any  of  the  following  communications: 

(a)  If  a  social  worker,  in  the  course  of  making  a  diagnosis  or  treating  the  client, 
determines  that  the  client  is  in  need  of  treatment  in  a  hospital  for  mental  or  emotional 
illness  or  that  there  is  a  threat  of  imminently  dangerous  activity  by  the  client  against 
himself  or  another  person,  and  on  the  basis  of  such  determination  discloses  such 
communication  either  for  the  purpose  of  placing  or  retaining  the  client  in  such  hospital; 
provided,  however,  that  the  provisions  of  this  section  shall  continue  in  effect  after  the 
client  is  in  said  hospital,  or  placing  the  client  under  arrest  or  under  the  supervision  of  law 
enforcement  authorities; 

(b)  If  a  judge  finds  that  the  client,  after  having  been  informed  that  the  communications 
would  not  be  privileged,  has  made  communications  to  a  social  worker  in  the  course  of  a 
psychiatric  examination  ordered  by  the  court;  provided,  however,  that  such 
communications  shall  be  admissible  only  on  issues  involving  the  client's  mental  or 
emotional  condition  but  not  as  a  confession  or  admission  of  guilt; 

(c)  In  any  proceeding,  except  one  involving  child  custody,  adoption  or  adoption  consent, 
in  which  the  client  introduces  his  mental  or  emotional  condition  as  an  element  of  his 
claim  or  defense,  and  the  judge  or  presiding  officer  finds  that  it  is  more  important  to  the 
interests  of  justice  that  the  communication  be  disclosed  than  that  the  relationship 
between  the  client  and  the  social  worker  be  protected; 

(d)  In  any  proceeding  after  the  death  of  a  client  in  which  his  mental  or  emotional 
condition  is  introduced  by  any  party  claiming  or  defending  through  or  as  a  beneficiary  of 
the  client  as  an  element  of  the  claim  or  defense,  and  the  judge  or  presiding  officer  finds 
that  it  is  more  important  to  the  interests  of  justice  that  the  communication  be  disclosed 
than  that  the  relationship  between  client  and  social  worker  be  protected; 
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(e)  In  the  initiation  of  proceedings  under  paragraph  C  of  section  twenty-three  or 
under  section  twenty-four  of  chapter  one  hundred  and  nineteen,  or  section  three  of 
chapter  two  hundred  and  ten  or  to  give  testimony  in  connection  therewith; 

(f)  In  any  proceeding  whereby  the  social  worker  has  acquired  the  information  while 
conducting  an  investigation  pursuant  to  section  fifty-one  B  of  chapter  one  hundred 
and  nineteen; 

(g)  In  any  other  case  involving  child  custody,  adoption  or  the  dispensing  with  the 
need  for  consent  to  adoption  in  which,  upon  a  hearing  in  chambers,  the  judge,  in  the 
exercise  of  his  discretion,  determines  that  the  social  worker  has  evidence  bearing 
significantly  on  the  client's  ability  to  provide  suitable  care  or  custody,  and  that  it  is 
more  important  to  the  welfare  of  the  child  that  the  communication  be  disclosed  than 
that  the  relationship  between  client  and  social  worker  be  protected;  provided, 
however,  that  in  such  case  of  adoption  or  the  dispensing  with  the  need  for  consent 
to  adoption,  a  judge  shall  determine  that  the  client  has  been  informed  that  such 
communication  would  not  be  privileged;  or 

(h)  In  any  proceeding  brought  by  the  client  against  the  social  worker  and  in  any 
malpractice,  criminal  or  license  revocation  proceeding  in  which  disclosure  is 
necessary  or  relevant  to  the  claim  or  defense  of  the  social  worker. 

See  also  Commonwealth  v.  Lamb,  372  Mass.  17  (1977) 

Click  here  for  full  case:  http://masscases.com/cases/sic/372/372mass17.html 
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Confidentiality  Statutes  that  Courts  Have  Determined  Create  Privilege 

Chapter  233:  Section  20J  Sexual  assault;  confidential  communications  with 
sexual  assault  counsellor;  disclosure;  discovery 

As  used  in  this  section  the  following  words,  unless  the  context  clearly  requires 
otherwise,  shall  have  the  following  meaning:-- 

"Rape  crisis  center",  any  office,  institution  or  center  offering  assistance  to  victims  of 
sexual  assault  and  the  families  of  such  victims  through  crisis  intervention,  medical 
and  legal  counseling. 

"Sexual  assault  counsellor",  a  person  who  is  employed  by  or  is  a  volunteer  in  a  rape 
crisis  center,  has  undergone  thirty-five  hours  of  training,  who  reports  to  and  is  under 
the  direct  control  and  supervision  of  a  licensed  social  worker,  nurse,  psychiatrist, 
psychologist  or  psychotherapist  and  whose  primary  purpose  is  the  rendering  of 
advice,  counseling  or  assistance  to  victims  of  sexual  assault. 

"Victim",  a  person  who  has  suffered  a  sexual  assault  and  who  consults  a  sexual 
assault  counsellor  for  the  purpose  of  securing  advice,  counseling  or  assistance 
concerning  a  mental,  physical  or  emotional  condition  caused  by  such  sexual  assault. 

"Confidential  communication",  information  transmitted  in  confidence  by  and  between 
a  victim  of  sexual  assault  and  a  sexual  assault  counsellor  by  a  means  which  does 
not  disclose  the  information  to  a  person  other  than  a  person  present  for  the  benefit 
of  the  victim,  or  to  those  to  whom  disclosure  of  such  information  is  reasonably 
necessary  to  the  counseling  and  assisting  of  such  victim.  The  term  includes  all 
information  received  by  the  sexual  assault  counsellor  which  arises  out  of  and  in  the 
course  of  such  counseling  and  assisting,  including,  but  not  limited  to  reports, 
records,  worl<ing  papers  or  memoranda. 

A  sexual  assault  counsellor  shall  not  disclose  such  confidential  communication, 
without  the  prior  written  consent  of  the  victim;  provided,  however,  that  nothing  in  this 
chapter  shall  be  construed  to  limit  the  defendant's  right  of  cross-examination  of  such 
counsellor  in  a  civil  or  criminal  proceeding  if  such  counsellor  testifies  with  such 
written  consent. 

Such  confidential  communications  shall  not  be  subject  to  discovery  and  shall  be 
inadmissible  in  any  criminal  or  civil  proceeding  without  the  prior  written  consent  of 
the  victim  to  whom  the  report,  record,  working  paper  or  memorandum  relates. 


Chapter  233:  Section  20K  Domestic  violence  victims'  counselors;  confidential 
communications 

As  used  in  this  section  the  following  words  shall  unless  the  context  clearly  requires 
otherwise  have  the  following  meanings:-- 

"Abuse",  causing  or  attempting  to  cause  physical  harm;  placing  another  in  fear  of 
imminent  physical  harm;  causing  another  to  engage  in  sexual  relations  against  his 
will  by  force,  threat  of  force,  or  coercion. 

"Confidential  communication",  information  transmitted  in  confidence  by  and  between 
a  victim  and  a  domestic  violence  victims'  counselor  by  a  means  which  does  not 
disclose  the  information  to  a  person  other  than  a  person  present  for  the  benefit  of 
the  victim,  or  to  those  to  whom  disclosure  of  such  information  is  reasonably 
necessary  to  the  counseling  and  assisting  of  such  victim.  The  term  includes  all 
information  received  by  the  domestic  violence  victims'  counselor  which  arises  out  of 
and  in  the  course  of  such  counseling  and  assisting,  including,  but  not  limited  to, 
reports,  records,  working  papers,  or  memoranda. 

"Domestic  violence  victims'  counselor",  a  person  who  is  employed  or  volunteers  in  a 
domestic  violence  victims'  program,  who  has  undergone  a  minimum  of  twenty-five 
hours  of  training  and  who  reports  to  and  is  under  the  direct  control  and  supervision 
of  a  direct  service  supervisor  of  a  domestic  violence  victims'  program,  and  whose 
primary  purpose  is  the  rendering  of  advice,  counseling  or  assistance  to  victims  of 
abuse. 

"Domestic  violence  victims'  program",  any  refuge,  shelter,  office,  safe  home, 
institution  or  center  established  for  the  purpose  of  offering  assistance  to  victims  of 
abuse  through  crisis  intervention,  medical,  legal  or  support  counseling. 

"Victim",  a  person  who  has  suffered  abuse  and  who  consults  a  domestic  violence 
victims'  counselor  for  the  purpose  of  securing  advice,  counseling  or  assistance 
concerning  a  mental,  physical  or  emotional  condition  caused  by  such  abuse. 

A  domestic  violence  victims'  counselor  shall  not  disclose  such  confidential 
communication  without  the  prior  written  consent  of  the  victim,  except  as  hereinafter 
provided.  Such  confidential  communication  shall  not  be  subject  to  discovery  in  any 
civil,  legislative  or  administrative  proceeding  without  the  prior  written  consent  of  the 
victim  to  whom  such  confidential  communication  relates.  In  criminal  actions  such 
confidential  communication  shall  be  subject  to  discovery  and  shall  be  admissible  as 
evidence  but  only  to  the  extent  of  information  contained  therein  which  is  exculpatory 
in  relation  to  the  defendant;  provided,  however,  that  the  court  shall  first  examine 
such  confidential  communication  and  shall  determine  whether  or  not  such 
exculpatory  information  is  therein  contained  before  allowing  such  discovery  or  the 
introduction  of  such  evidence. 


Chapter  112:  Section  172  Confidential  communications;  waiver 

Any  communication  between  an  allied  mental  health  or  human  services  professional 
and  a  client  shall  be  deemed  to  be  confidential.  Said  privilege  shall  be  subject  to 
waiver  only  in  the  following  circumstances: 

(a)  where  the  allied  mental  health  and  human  services  professional  is  a  party 
defendant  to  a  civil,  criminal  or  disciplinary  action  arising  from  such  practice  in  which 
case  the  waiver  shall  be  limited  to  that  action; 

(b)  where  the  client  is  a  defendant  in  a  criminal  proceeding  and  the  use  of  the 
privilege  would  violate  the  defendant's  right  to  compulsory  process  and  right  to 
present  testimony  and  witnesses  in  his  own  behalf; 

(c)  when  the  communication  reveals  the  contemplation  or  commission  of  a  crime  or 
a  harmful  act;  and 

(d)  where  a  client  agrees  to  the  waiver,  or  in  circumstances  where  more  than  one 
person  in  a  family  is  receiving  therapy,  where  each  such  family  member  agrees  to 
the  waiver. 

The  provisions  of  this  section  shall  not  be  construed  to  prevent  third  party  reimburse 
from  inspecting  and  copying,  in  the  ordinary  course  of  determining  eligibility  for  or 
entitlement  to  benefits,  any  and  all  records  relating  to  diagnosis,  treatment  or  other 
services  provided  to  any  person,  including  a  minor  or  incompetent,  for  which 
coverage,  benefit  or  reimbursement  is  claimed,  so  long  as  the  policy  or  certificate 
under  which  the  claim  is  made  provides  that  such  access  to  such  records  is 
permitted.  The  provisions  of  this  section  shall  not  be  construed  to  prevent  access  to 
any  such  records  pursuant  to  any  peer  review  or  utilization  review  procedures 
applied  and  implemented  in  good  faith. 


III.      Privacy  &  Confidentiality  Statutes  or  Cases  Which  Do  Not  Create 
Testimonial  Privilege 

Chapter  111:  Section  70E  Patients'  and  residents'  rights 

Section  TOE.  As  used  in  this  section,  "facility"  shall  mean  any  hospital,  institution  for 
the  care  of  unwed  mothers,  clinic,  infirmary  maintained  in  a  town,  convalescent  or 
nursing  home,  rest  home,  or  charitable  home  for  the  aged,  licensed  or  subject  to 
licensing  by  the  department;  any  state  hospital  operated  by  the  department;  any 
"facility"  as  defined  in  section  three  of  chapter  one  hundred  and  eleven  B;  any 
private,  county  or  municipal  facility,  department  or  ward  which  is  licensed  or  subject 
to  licensing  by  the  department  of  mental  health  pursuant  to  section  nineteen  of 
chapter  nineteen;  or  by  the  department  of  mental  retardation  pursuant  to  section 
fifteen  of  chapter  nineteen  B;  any  "facility"  as  defined  in  section  one  of  chapter  one 
hundred  and  twenty-three;  the  Soldiers  Home  in  Holyoke,  the  Soldiers'  Home  in 
IVIassachusetts;  and  any  facility  set  forth  in  section  one  of  chapter  nineteen  or 
section  one  of  chapter  nineteen  B. 

The  rights  established  under  this  section  shall  apply  to  every  patient  or  resident  in 
said  facility. 

...[text  omitted]... 

Every  patient  or  resident  of  a  facility  shall  have  the  right: 
...[text  omitted]... 

(b)  to  confidentiality  of  all  records  and  communications  to  the  extent  provided  by  law; 
...[text  omitted]... 

No  provision  of  this  section  relating  to  confidentiality  of  records  shall  be  construed  to 
prevent  any  third  party  reimburser  from  inspecting  and  copying,  in  the  ordinary 
course  of  determining  eligibility  for  or  entitlement  to  benefits,  any  and  all  records 
relating  to  diagnosis,  treatment,  or  other  services  provided  to  any  person,  including  a 
minor  or  incompetent,  for  which  coverage,  benefit  or  reimbursement  is  claimed,  so 
long  as  the  policy  or  certificate  under  which  the  claim  is  made  provides  that  such 
access  to  such  records  is  permitted.  No  provision  of  this  section  relating  to 
confidentiality  of  records  shall  be  construed  to  prevent  access  to  any  such  records  in 
connection  with  any  peer  review  or  utilization  review  procedures  applied  and 
implemented  in  good  faith. 

No  provision  herein  shall  apply  to  any  institution  operated  by  and  for  persons  who 
rely  exclusively  upon  treatment  by  spiritual  means  through  prayer  for  healing,  in 
accordance  with  the  creed  or  tenets  of  a  church  or  religious  denomination,  or 
patients  whose  religious  beliefs  limit  the  forms  and  qualities  of  treatment  to  which 
they  may  submit. 

No  provision  herein  shall  be  construed  as  limiting  any  other  right  or  remedies 
previously  existing  at  law. 


Chapter  214:  Section  1B  Right  of  privacy 

Section  1B.  A  person  shall  have  a  right  against  unreasonable,  substantial  or  serious 
interference  with  his  privacy.  The  superior  court  shall  have  jurisdiction  in  equity  to 
enforce  such  right  and  in  connection  therewith  to  award  damages. 


Chapter  123:  Section  36  Records;  inspection 

The  department  shall  keep  records  of  the  admission,  treatment  and  periodic  review 
of  all  persons  admitted  to  facilities  under  its  supervision.  Such  records  shall  be 
private  and  not  open  to  public  inspection  except 

(1 )  upon  proper  judicial  order  whether  or  not  in  connection  with  pending  judicial 
proceedings, 

(2)  that  the  commissioner  shall  allow  the  attorney  of  a  patient  or  resident  to  inspect 
records  of  said  patient  or  resident  if  requested  to  do  so  by  the  patient,  resident  or 
attorney, 

(3)  that  the  commissioner  may  permit  inspection  or  disclosure  when  in  the  best 
interest  of  the  patient  or  resident  as  provided  in  the  rules  and  regulations  of  the 
department  and 

(4)  as  required  by  section  one  hundred  and  seventy-eight  C  to  one  hundred  and 
seventy-eight  O,  inclusive,  of  chapter  six.  This  section  shall  govern  the  patient 
records  of  the  department  notwithstanding  any  other  provision  of  law. 

See  Alberts  v.  Devine,  395  Mass.  59  {1985)(psychiatrists)(click  here  for  full 
case:    ■ :       •   ^          '    ^ -  ■  ^  '     ■    ■                )  and 
Commonwealth  v.  Beauchemin,  410  Mass.  181  (1995)(school  records)(click 
here  for  full  case:   iscasei  


Chapter  112:  Section  129A  Confidential  communications 

All  communications  between  a  licensed  psychologist  and  the  individuals  with  whom 
the  psychologist  engages  in  the  practice  of  psychology  are  confidential.  At  the 
initiation  of  the  professional  relationship  the  psychologist  shall  inform  the  patient  of 
the  following  limitations  to  the  confidentiality  of  their  communications.  No 
psychologist,  colleague,  agent  or  employee  of  any  psychologist,  whether 
professional,  clerical,  academic  or  therapeutic,  or  a  graduate  of,  or  student  enrolled 
in,  a  doctoral  degree  program  in  psychology  at  a  recognized  educational  institution 
as  that  term  is  defined  in  section  118,  who  is  working  under  the  supervision  of  a 
licensed  psychologist,  shall  disclose  any  information  acquired  or  revealed  in  the 
course  of  or  in  connection  with  the  performance  of  the  psychologist's  professional 
services,  including  the  fact,  circumstances,  findings  or  records  of  such  services, 
except  under  the  following  circumstances: 

(a)  pursuant  to  the  provisions  of  section  twenty  B  of  chapter  two  hundred  and 
thirty-three  or  any  other  law; 

(b)  upon  express,  written  consent  of  the  patient; 

(c)  upon  the  need  to  disclose  information  which  protects  the  rights  and  safety  of 
others  if: 

(1 )  the  patient  presents  a  clear  and  present  danger  to  himself  and  refuses  explicitly 
or  by  his  behavior  to  voluntarily  accept  further  appropriate  treatment.  In  such 
circumstances,  where  the  psychologist  has  a  reasonable  basis  to  believe  that  a 
patient  can  be  committed  to  a  hospital  pursuant  to  chapter  one  hundred  and 
twenty-three,  he  shall  have  a  duty  to  seek  said  commitment.  The  psychologist  may 
also  contact  members  of  the  patient's  family  or  other  individuals  if  in  the 
psychologist's  opinion,  it  would  assist  in  protecting  the  safety  of  the  patient;  or 

(2)  the  patient  has  communicated  to  the  psychologist  an  explicit  threat  to  kill  or  inflict 
serious  bodily  injury  upon  a  reasonably  identified  person  and  the  patient  has  the 
apparent  intent  and  ability  to  carry  out  the  threat.  In  such  circumstances  the 
psychologist  shall  have  a  duty  to  take  reasonable  precautions.  A  psychologist  shall 
be  deemed  to  have  taken  reasonable  precautions  if  said  psychologist  makes 
reasonable  efforts  to  take  one  or  more  of  the  following  actions: 

(a)  communicates  a  threat  of  death  or  serious  bodily  injury  to  a  reasonably  identified 
person; 

(b)  notifies  an  appropriate  law  enforcement  agency  in  the  vicinity  where  the  patient 
or  any  potential  victim  resides; 

(c)  arranges  for  the  patient  to  be  hospitalized  voluntarily; 

(d)  takes  appropriate  steps  to  initiate  proceedings  for  involuntary  hospitalization 
pursuant  to  law. 


Chapter  112:  Section  129A  Confidential  communications 

All  communications  between  a  licensed  psychologist  and  the  individuals  with  whom 
the  psychologist  engages  in  the  practice  of  psychology  are  confidential.  At  the 
initiation  of  the  professional  relationship  the  psychologist  shall  inform  the  patient  of 
the  following  limitations  to  the  confidentiality  of  their  communications.  No 
psychologist,  colleague,  agent  or  employee  of  any  psychologist,  whether 
professional,  clerical,  academic  or  therapeutic,  or  a  graduate  of,  or  student  enrolled 
in,  a  doctoral  degree  program  in  psychology  at  a  recognized  educational  institution 
as  that  term  is  defined  in  section  118,  who  is  working  under  the  supervision  of  a 
licensed  psychologist,  shall  disclose  any  information  acquired  or  revealed  in  the 
course  of  or  in  connection  with  the  performance  of  the  psychologist's  professional 
services,  including  the  fact,  circumstances,  findings  or  records  of  such  services, 
except  under  the  following  circumstances: 

(a)  pursuant  to  the  provisions  of  section  twenty  B  of  chapter  two  hundred  and 
thirty-three  or  any  other  law; 

(b)  upon  express,  written  consent  of  the  patient; 

(c)  upon  the  need  to  disclose  information  which  protects  the  rights  and  safety  of 
others  if: 

(1)  the  patient  presents  a  clear  and  present  danger  to  himself  and  refuses  explicitly 
or  by  his  behavior  to  voluntarily  accept  further  appropriate  treatment.  In  such 
circumstances,  where  the  psychologist  has  a  reasonable  basis  to  believe  that  a 
patient  can  be  committed  to  a  hospital  pursuant  to  chapter  one  hundred  and 
twenty-three,  he  shall  have  a  duty  to  seek  said  commitment.  The  psychologist  may 
also  contact  members  of  the  patient's  family  or  other  individuals  if  in  the 
psychologist's  opinion,  it  would  assist  in  protecting  the  safety  of  the  patient;  or 

(2)  the  patient  has  communicated  to  the  psychologist  an  explicit  threat  to  kill  or  inflict 
serious  bodily  injury  upon  a  reasonably  identified  person  and  the  patient  has  the 
apparent  intent  and  ability  to  carry  out  the  threat.  In  such  circumstances  the 
psychologist  shall  have  a  duty  to  take  reasonable  precautions.  A  psychologist  shall 
be  deemed  to  have  taken  reasonable  precautions  if  said  psychologist  makes 
reasonable  efforts  to  take  one  or  more  of  the  following  actions: 

(a)  communicates  a  threat  of  death  or  serious  bodily  injury  to  a  reasonably  identified 
person; 

(b)  notifies  an  appropriate  law  enforcement  agency  in  the  vicinity  where  the  patient 
or  any  potential  victim  resides; 

(c)  arranges  for  the  patient  to  be  hospitalized  voluntarily; 

(d)  takes  appropriate  steps  to  initiate  proceedings  for  involuntary  hospitalization 
pursuant  to  law. 


(I 


(3)  the  patient  has  a  history  of  physical  violence  which  is  known  to  the  psychologist 
and  the  psychologist  has  a  reasonable  basis  to  believe  that  there  is  a  clear  and 
present  danger  that  the  patient  will  attempt  to  kill  or  inflict  serious  bodily  injury  upon 
a  reasonably  identified  person.  In  such  circumstances  the  psychologist  shall  have  a 
duty  to  take  reasonable  precautions.  A  psychologist  shall  be  deemed  to  have  taken 
reasonable  precautions  if  said  psychologist  makes  reasonable  efforts  to  take  one  or 
more  of  the  following  actions: 

(a)  communicates  a  threat  of  death  or  serious  bodily  injury  to  the  reasonably 
identified  person; 

(b)  notifies  an  appropriate  law  enforcement  agency  in  the  vicinity  where  the  patient 
or  any  potential  victim  resides; 

(c)  arranges  for  his  patient  to  be  hospitalized  voluntarily; 

(d)  takes  appropriate  steps  to  initiate  proceedings  for  involuntary  hospitalization 
pursuant  to  law. 

(4)  Nothing  contained  herein  shall  require  a  psychologist  to  take  any  action  which,  in 
the  exercise  of  reasonable  professional  judgment,  would  endanger  himself  or 
increase  the  danger  to  a  potential  victim  or  victims. 

(5)  The  psychologist  shall  only  disclose  that  information  which  is  essential  in  order  to 
protect  the  rights  and  safety  of  others. 

(a)  in  order  to  collect  amounts  owed  by  the  patient  for  professional  services 
rendered  by  the  psychologist  or  his  employees;  provided,  however,  that  the 
psychologist  may  only  disclose  the  nature  of  services  provided,  the  dates  of 
services,  the  amount  due  for  services  and  other  relevant  financial  information; 
provided,  further,  that  if  the  patient  raises  as  a  defense  to  said  action  substantive 
assertions  concerning  the  competence  of  the  psychologist  or  the  quality  of  the 
services  provided,  the  psychologist  may  disclose  whatever  information  is  necessary 
to  rebut  such  assertions;  or 

(b)  in  such  other  situations  as  shall  be  defined  in  the  rules  and  regulations  of  the 
board. 

No  provision  of  this  section  shall  be  construed  to  prevent  a  nonprofit  hospital  service 
or  medical  service  corporation  from  inspecting  and  copying,  in  the  ordinary  course  of 
determining  eligibility  for  or  entitlement  to  benefits,  any  and  all  records  relating  to 
diagnosis,  treatment,  or  other  services  provided  to  any  person,  including  a  minor  or 
incompetent,  for  which  coverage,  benefit  or  reimbursement  is  claimed,  so  long  as 
the  policy  or  certificate  under  which  the  claim  is  made  provides  that  such  access  to 
such  records  is  permitted.  No  provision  of  this  section  shall  be  construed  to  prevent 
access  to  any  such  records  in  connection  with  any  coordination  of  benefits, 
subrogation,  workers'  compensation,  peer  review,  utilization  review  or  benefit 
management  procedures  applied  and  implemented  in  good  faith. 


Chapter  112:  Section  135A  Confidential  communications;  exceptions 

All  communications  between  a  social  worker  licensed  pursuant  to  the  provisions  of 
section  one  hundred  and  thirty-two  or  a  social  worker  employed  in  a  state,  county  or 
municipal  governmental  agency,  and  a  client  are  confidential.  During  the  initial  phase  of 
the  professional  relationship,  such  social  worker  shall  inform  the  client  of  such 
confidential  communications  and  the  limitations  thereto  as  set  forth  in  this  section  and 
section  one  hundred  and  thirty-five  B,  in  accordance  with  sound  professional  practice. 

No  such  social  worker,  colleague,  agent  or  employee  of  any  social  worker,  whether 
professional,  clerical,  academic  or  therapeutic,  shall  disclose  any  information  acquired 
or  revealed  in  the  course  of  or  in  connection  with  the  performance  of  the  social  worker's 
professional  services,  including  the  fact,  circumstances,  findings  or  records  of  such 
services,  except  under  the  following  circumstances: 

(a)  pursuant  to  the  provisions  of  this  section  and  section  one  hundred  and  thirty-five  B 
or  any  other  law; 

(b)  upon  express,  written  consent  of  such  client  or,  in  the  event  of  a  client  incompetent 
to  consent,  of  a  guardian  appointed  to  act  in  the  client's  behalf; 

(c)  upon  the  need  to  disclose  that  information  which  is  necessary  to  protect  the  safety  of 
the  client  or  others  if 

(1)  the  client  presents  a  clear  and  present  danger  to  himself  and  refuses  explicitly  to 
voluntarily  accept  further  appropriate  treatment.  In  such  circumstances,  where  the  social 
worker  has  a  reasonable  basis  to  believe  that  a  client  can  be  committed  to  a  hospital 
pursuant  to  section  twelve  of  chapter  one  hundred  and  twenty-three,  the  social  worker 
shall  take  appropriate  steps  within  the  legal  scope  of  social  work  practice,  to  initiate 
proceedings  for  involuntary  hospitalization.  The  social  worker  may  also  contact 
members  of  the  client's  family  or  other  individuals  if  in  the  social  worker's  opinion,  it 
would  assist  in  protecting  the  safety  of  the  client; 

(2)  the  client  has  communicated  to  the  social  worker  an  explicit  threat  to  kill  or  inflict 
serious  bodily  injury  upon  a  reasonably  identified  victim  or  victims  and  the  client  has  the 
apparent  intent  and  ability  to  carry  out  the  threat  or  has  a  history  of  physical  violence 
which  is  known  to  the  social  worker  and  the  social  worker  has  a  reasonable  basis  to 
believe  that  there  is  a  clear  and  present  danger  that  the  client  will  attempt  to  kill  or  inflict 
serious  bodily  injury  against  a  reasonably  identified  victim  or  victims.  In  either  of  such 
circumstances,  any  duty  owed  by  a  social  worker  to  warn  or  in  any  other  way  protect  a 
potential  victim  or  victims  shall  be  discharged  if  the  social  worker  takes  reasonable 
precautions.  No  cause  of  action  shall  lie  against,  nor  shall  legal  liability  be  imposed 
against,  a  social  worker  for  failure  to  warn  or  in  any  other  way  protect  a  potential  victim 
or  victims,  unless  the  social  worker  fails  to  take  such  reasonable  precautions.  Nothing  in 
this  paragraph  shall  require  a  social  worker  to  take  any  actions  which,  in  the  exercise  of 
reasonable  professional  judgment,  would  endanger  such  social  worker  or  increase  the 
danger  to  a  potential  victim  or  victims; 


(d)  in  order  to  collect  amounts  owed  by  the  client  for  professional  services  rendered 
by  the  social  worker  or  his  employees;  provided,  however,  that  the  social  worker 
may  disclose  only  the  nature  of  services  provided,  the  dates  of  services,  the  amount 
due  for  services  and  other  relevant  financial  information;  and,  provided,  further,  that 
if  the  client  raises  as  a  defense  to  said  action  substantive  assertions  concerning  the 
competence  of  the  social  worker  or  the  quality  of  the  services  provided,  the  social 
worker  may  disclose  whatever  information  is  necessary  to  rebut  such  assertions; 

(e)  to  initiate  a  proceeding  under  paragraph  C  of  section  twenty-three  or  section 
twenty-four  of  chapter  one  hundred  and  nineteen,  or  section  three  of  chapter  two 
hundred  and  ten  or  to  give  testimony  in  connection  therewith; 

[There  is  no  clause  (f).] 

(g)  where  the  social  worker  has  acquired  the  information  while  acting  as  an  elder 
protective  services  worker  for  a  designated  protective  services  agency  as  defined  in 
section  fourteen  of  chapter  nineteen  A  and  has  acquired  the  information  while 
conducting  an  assessment  in  accordance  with  section  eighteen  of  said  chapter 
nineteen  A; 

(h)  where  the  social  worker  has  acquired  the  information  while  conducting  an 
investigation  pursuant  to  subsections  (b)  and  (c)  of  section  four  or  section  five  of 
chapter  nineteen  C; 

(I)  in  the  case  of  marital  therapy,  family  therapy  or  consultation  in  contemplation  of 
such  therapy,  with  the  written  consent  of  each  adult  patient  participant. 

The  provision  of  information  acquired  by  a  social  worker  from  a  client  to  any 
insurance  company,  nonprofit  hospital  service  corporation,  medical  service 
corporation  or  health  maintenance  organization  or  to  a  board  established  pursuant  to 
section  twelve  of  chapter  one  hundred  and  twenty-six  B,  pertaining  to  the 
administration  or  provision  of  benefits,  including  utilization  review  or  peer  review, 
provided  for  expenses  arising  from  the  out-patient  diagnosis  or  treatment  or  both,  of 
mental  or  nervous  conditions,  shall  not  constitute  a  waiver  or  breach  of  any  right  to 
which  said  client  is  otherwise  entitled  under  this  section. 

No  provision  of  this  section  shall  be  construed  to  prevent  a  nonprofit  hospital  service 
or  medical  service  corporation  from  inspecting  and  copying,  in  the  ordinary  course  of 
determining  eligibility  for  or  entitlement  to  benefits,  any  and  all  records  relating  to 
diagnosis,  treatment  or  other  services  provided  to  any  person,  including  a  minor  or 
incompetent,  for  which  coverage,  benefit  or  reimbursement  is  claimed,  so  long  as 
the  policy  or  certificate  under  which  the  claim  is  made  provides  that  such  access  to 
such  records  is  permitted.  No  provision  of  this  section  shall  be  construed  to  prevent 
access  to  any  such  records  in  connection  with  any  coordination  of  benefits, 
subrogation,  workers'  compensation,  peer  review,  utilization  review  or  benefit 
management  procedures  applied  and  implemented  in  good  faith 
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Chapter  66A:  Fair  Information  Practices 

Section  1.  Definitions  As  used  in  this  chapter,  the  following  words  shall  have  the 
following  meanings  unless  the  context  clearly  indicates  otherwise: — 

"Agency",  any  agency  of  the  executive  branch  of  the  government,  including  but  not 
limited  to  any  constitutional  or  other  office,  executive  office,  department,  division, 
bureau,  board,  commission  or  committee  thereof;  or  any  authority  created  by  the 
general  court  to  serve  a  public  purpose,  having  either  statewide  or  local  jurisdiction. 

"Automated  personal  data  system",  a  personal  data  system  in  which  personal  data  is 
stored,  in  whole  or  in  part,  in  a  computer  or  in  electronically  controlled  or  accessible 
files. 

"Computer  accessible",  recorded  on  magnetic  tape,  magnetic  film,  magnetic  disc, 
magnetic  drum,  punched  card,  or  optically  scannable  paper  or  film. 

"Criminal  justice  agency",  an  agency  at  any  level  of  government  which  performs  as 
its  principal  function  activity  relating  to  (a)  the  apprehension,  prosecution,  defense, 
adjudication,  incarceration,  or  rehabilitation  of  criminal  offenders;  or  (b)  the 
collection,  storage,  dissemination,  or  usage  of  criminal  offender  record  information. 

"Data  subject",  an  individual  to  whom  personal  data  refers.  This  term  shall  not 
include  corporations,  corporate  trusts,  partnerships,  limited  partnerships,  trusts  or 
other  similar  entities. 

"Holder",  an  agency  which  collects,  uses,  maintains  or  disseminates  personal  data 
or  any  person  or  entity  which  contracts  or  has  an  arrangement  with  an  agency 
whereby  it  holds  personal  data  as  part  or  as  a  result  of  performing  a  governmental  or 
public  function  or  purpose.  A  holder  which  is  not  an  agency  is  a  holder,  and  subject 
to  the  provisions  of  this  chapter,  only  with  respect  to  personal  data  so  held  under 
contract  or  arrangement  with  an  agency. 

"Manual  personal  data  system",  a  personal  data  system  which  is  not  an  automated 
or  other  electronically  accessible  or  controlled  personal  data  system. 

"Personal  data",  any  information  concerning  an  individual  which,  because  of  name, 
identifying  number,  mark  or  description  can  be  readily  associated  with  a  particular 
individual;  provided,  however,  that  such  information  is  not  contained  in  a  public 
record,  as  defined  in  clause  Twenty-sixth  of  section  seven  of  chapter  four  and  shall 
not  include  intelligence  information,  evaluative  information  or  criminal  offender 
record  information  as  defined  in  section  one  hundred  and  sixty-seven  of  chapter  six. 

"Personal  data  system",  a  system  of  records  containing  personal  data,  which  system 
is  organized  such  that  the  data  are  retrievable  by  use  of  the  identity  of  the  data 
subject. 

Section  2.  Every  holder  maintaining  personal  data  shall: — 

(a)  identify  one  individual  immediately  responsible  for  the  personal  data  system  who 
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Section  2.  Every  holder  maintaining  personal  data  shall: — 

(a)  identify  one  individual  immediately  responsible  for  the  personal  data  system  who 
shall  insure  that  the  requirements  of  this  chapter  for  preventing  access  to  or 
dissemination  of  personal  data  are  followed; 

(b)  inform  each  of  its  employees  having  any  responsibility  or  function  in  the  design, 
development,  operation,  or  maintenance  of  the  personal  data  system,  or  the  use  of  any 
personal  data  contained  therein,  of  each  safeguard  required  by  this  chapter,  of  each 
rule  and  regulation  promulgated  pursuant  to  section  three  which  pertains  to  the 
operation  of  the  personal  data  system,  and  of  the  civil  remedies  described  in  section 
three  B  of  chapter  two  hundred  and  fourteen  available  to  individuals  whose  nghts  under 
chapter  sixty-six  A  are  allegedly  violated; 

(c)  not  allow  any  other  agency  or  individual  not  employed  by  the  holder  to  have  access 
to  personal  data  unless  such  access  is  authorized  by  statute  or  regulations  which  are 
consistent  with  the  purposes  of  this  chapter  or  is  approved  by  the  data  subject  whose 
personal  data  are  sought  if  the  data  subject  is  entitled  to  access  under  clause  (I). 
Medical  or  psychiatric  data  may  be  made  available  to  a  physician  treating  a  data  subject 
upon  the  request  of  said  physician,  if  a  medical  or  psychiatric  emergency  arises  which 
precludes  the  data  subject's  giving  approval  for  the  release  of  such  data,  but  the  data 
subject  shall  be  given  notice  of  such  access  upon  termination  of  the  emergency.  A 
holder  shall  provide  lists  of  names  and  addresses  of  applicants  for  professional  licenses 
and  lists  of  professional  licensees  to  associations  or  educational  organizations 
recognized  by  the  appropriate  professional  licensing  or  examination  board.  A  holder 
shall  comply  with  a  data  subject's  request  to  disseminate  his  data  to  a  third  person  if 
practicable  and  upon  payment,  if  necessary,  of  a  reasonable  fee;  provided,  however, 
that  nothing  in  this  section  shall  be  construed  to  prohibit  disclosure  to  or  access  by  the 
bureau  of  special  investigations  to  the  records  or  files  of  the  department  of  transitional 
assistance  for  the  purposes  of  fraud  detection  and  control; 

(d)  take  reasonable  precautions  to  protect  personal  data  from  dangers  of  fire,  theft, 
flood,  natural  disaster,  or  other  physical  threat; 

(e)  comply  with  the  notice  requirements  set  forth  in  section  sixty-three  of  chapter  thirty; 

(f)  in  the  case  of  data  held  in  automated  personal  data  systems,  and  to  the  extent 
feasible  with  data  held  in  manual  personal  data  systems,  maintain  a  complete  and 
accurate  record  of  every  access  to  and  every  use  of  any  personal  data  by  persons  or 
organizations  outside  of  or  other  than  the  holder  of  the  data,  including  the  identity  of  all 
such  persons  and  organizations  which  have  gained  access  to  the  personal  data  and 
their  intended  use  of  such  data  and  the  holder  need  not  record  any  such  access  of  its 
employees  acting  within  their  official  duties; 

(g)  to  the  extent  that  such  material  is  maintained  pursuant  to  this  section,  make 
available  to  a  data  subject  upon  his  request  in  a  form  comprehensible  to  him,  a  list  of 
the  uses  made  of  his  personal  data,  including  the  identity  of  all  persons  and 
organizations  which  have  gained  access  to  the  data; 

(h)  maintain  personal  data  with  such  accuracy,  completeness,  timeliness,  pertinence 
and  relevance  as  is  necessary  to  assure  fair  determination  of  a  data  subject's 
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qualifications,  character,  rights,  opportunities,  or  benefits  when  such  determinations 
are  based  upon  such  data; 

(I)  inform  in  writing  an  individual,  upon  his  request,  whether  he  is  a  data  subject,  and 
if  so,  make  such  data  fully  available  to  him  or  his  authorized  representative,  upon  his 
request,  in  a  form  comprehensible  to  him,  unless  doing  so  is  prohibited  by  this 
clause  or  any  other  statute.  A  holder  may  withhold  from  a  data  subject  for  the  period 
hereinafter  set  forth,  information  which  is  currently  the  subject  of  an  investigation 
and  the  disclosure  of  which  would  probably  so  prejudice  the  possibility  of  effective 
law  enforcement  that  such  disclosure  would  not  be  in  the  public  interest,  but  this 
sentence  is  not  intended  in  any  way  to  derogate  from  any  right  or  power  of  access 
the  data  subject  might  have  under  administrative  or  judicial  discovery  procedures. 
Such  information  may  be  withheld  for  the  time  it  takes  for  the  holder  to  complete  its 
investigation  and  commence  an  administrative  or  judicial  proceeding  on  its  basis,  or 
one  year  from  the  commencement  of  the  investigation  or  whichever  occurs  first.  In 
making  any  disclosure  of  information  to  a  data  subject  pursuant  to  this  chapter  the 
holder  may  remove  personal  identifiers  relating  to  a  third  person,  except  where  such 
third  person  is  an  officer  or  employee  of  government  acting  as  such  and  the  data 
subject  is  not.  No  holder  shall  rely  on  any  exception  contained  in  clause  Twenty-sixth 
of  section  seven  of  chapter  four  to  withhold  from  any  data  subject  personal  data 
otherwise  accessible  to  him  under  this  chapter; 

(j)  establish  procedures  that  (1)  allow  each  data  subject  or  his  duly  authorized 
representative  to  contest  the  accuracy,  completeness,  pertinence,  timeliness, 
relevance  or  dissemination  of  his  personal  data  or  the  denial  of  access  to  such  data 
maintained  in  the  personal  data  system  and  (2)  permit  personal  data  to  be  corrected 
or  amended  when  the  data  subject  or  his  duly  authorized  representative  so  requests 
and  there  is  no  disagreement  concerning  the  change  to  be  made  or,  when  there  is 
disagreement  with  the  data  subject  as  to  whether  a  change  should  be  made,  assure 
that  the  data  subject's  claim  is  noted  and  included  as  part  of  the  data  subject's 
personal  data  and  included  in  any  subsequent  disclosure  or  dissemination  of  the 
disputed  data; 

(k)  maintain  procedures  to  ensure  that  no  personal  data  are  made  available  in 
response  to  a  demand  for  data  made  by  means  of  compulsory  legal  process,  unless 
the  data  subject  has  been  notified  of  such  demand  in  reasonable  time  that  he  may 
seek  to  have  the  process  quashed; 

(I)  not  collect  or  maintain  more  personal  data  than  are  reasonably  necessary  for  the 
performance  of  the  holder's  statutory  functions. 

Section  3.  Rules  and  regulations  The  secretary  of  each  executive  office  shall 
promulgate  rules  and  regulations  to  carry  out  the  purposes  of  this  chapter  which 
shall  be  applicable  to  all  agencies,  departments,  boards,  commissions,  authorities, 
and  instrumentalities  within  each  of  said  executive  offices  subject  to  the  approval  of 
the  commissioner  of  administration.  The  department  of  housing  and  community 
development  shall  promulgate  rules  and  regulations  to  carry  out  the  purposes  of  this 
chapter  which  shall  be  applicable  to  local  housing  and  redevelopment  authorities  of 
the  cities  and  towns.  Any  agency  not  within  any  such  executive  office  shall  be 


subject  to  the  regulations  of  the  commissioner  of  administration.  The  attorney 
general,  the  state  secretary,  the  state  treasurer  and  the  state  auditor  shall  adopt 
applicable  regulations  for  their  respective  departments. 
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Chapter  119:  Section  51 E.  Reports  of  injured  children;  files;  confidentiality; 
penalties 

Section  51 E.  The  department  shall  maintain  a  file  of  the  written  reports  prepared 
pursuant  to  this  section  and  sections  fifty-one  A  to  fifty-one  D,  inclusive.  Such  written 
reports  shall  be  confidential.  The  child's  parent,  guardian,  or  counsel,  the  reporting 
person  or  agency,  the  appropriate  review  board,  or  a  social  worker  assigned  to  the 
case,  may,  upon  request,  and  upon  the  approval  of  the  commissioner,  receive  a  copy 
of  the  written  report  of  the  initial  investigation.  No  such  report  shall  be  made  available 
to  any  persons  other  than  those  enumerated  in  this  section  without  the  written  and 
informed  consent  of  the  child's  parent  or  guardian,  the  written  approval  of  the 
commissioner,  or  an  order  of  a  court  of  competent  jurisdiction. 

The  name  and  all  other  identifying  information  relating  to  any  child,  or  to  his  parents  or 
guardian,  shall  be  removed  from  said  reports  one  year  after  the  department  determines 
that  the  allegation  of  serious  physical  or  emotional  injury  resulting  from  abuse  or  neglect 
cannot  be  substantiated,  or,  if  said  allegations  are  substantiated,  when  the  child 
reaches  the  age  of  eighteen,  or  one  year  after  the  date  of  termination  of  services  to  the 
child  or  his  family,  whichever  date  occurs  last. 

Any  person  who  permits  any  information  in  the  files  to  be  released  to  persons  or 
agencies  other  than  those  specified  in  this  section  shall  be  punished  by  a  fine  of  not 
more  than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  two  and  one  half 
years,  or  both. 
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Chapter  210:  Section  5C.  Inspection  of  pleadings,  reports,  etc.;  docket  book 

Section  5C.  All  petitions  for  adoption,  all  reports  submitted  thereunder  and  all  pleadings, 
papers  or  documents  filed  in  connection  therewith,  docket  entries  in  the  permanent 
docket  and  record  books  shall  not  be  available  for  inspection,  unless  a  judge  of  probate 
of  the  county  where  such  records  are  kept,  for  good  cause  shown,  shall  otherwise 
order.  Such  petitions,  reports,  pleadings,  papers,  documents  and  permanent  docket  and 
record  books  shall  be  segregated.  A  separate  permanent  docket  book  shall  be  provided 
for  all  such  entries.  This  section  shall  apply  to  the  index  of  the  court  of  all  such  entries, 
a  separate  index  of  which  shall  be  provided. 


Chapter  210:  Section  5D.  Release  of  information  concerning  adoption 

Section  5D.  (a)  A  placement  agency,  as  defined  in  section  nine  of  chapter  twenty-eight 
A,  holding  records  relating  to  an  adopted  person,  the  biological  parents  of  an  adopted 
person  or  the  adoptive  parents  of  an  adopted  person  shall: 

(1 )  release  to  such  adopted  person,  if  he  has  reached  the  age  of  eighteen  years,  upon 
his  written  request,  information  about  his  biological  parents  which  will  not  identify  or 
tend  to  lead  to  the  identification  of  the  biological  parents  or  their  present  or  former 
locations. 

(2)  release  to  a  biological  parent  of  an  adopted  person,  upon  the  biological  parent's 
written  request,  information  about  such  adopted  person  which  will  not  reveal  or  tend  to 
reveal  his  identity  after  adoption  or  his  present  or  former  locations,  and  which  will  not 
tend  to  lead  to  his  identity  after  adoption  or  present  or  former  locations. 

(3)  release  to  an  adoptive  parent,  if  the  adopted  person  is  under  the  age  of  eighteen 
years,  upon  the  adoptive  parent's  written  request,  information  about  the  adopted  person 
and  his  biological  parents  which  will  not  identify  or  tend  to  lead  to  the  identification  of 
the  biological  parents  or  their  present  or  former  locations. 

Such  information  shall  include  such  nonidentifying  information  which  the  agency  holds 
concerning  the  medical,  ethnic,  socio-economic,  and  educational  circumstances  of  the 
person.  The  agency,  in  its  discretion,  shall  further  release  such  nonidentifying 
information  concerning  the  circumstances  under  which  the  adopted  person  became 
available  for  adoption  as  it  deems  to  be  in  the  best  interest  of  the  person  so  requesting. 

(b)  If  a  placement  agency,  as  defined  in  section  nine  of  chapter  twenty-eight  A,  has 
received  written  permission  from  a  biological  parent  of  an  adopted  person  to  release  the 
identity  of  the  biological  parent  to  the  adopted  person  and  the  said  agency  has  received 
written  permission  from  the  adopted  person,  or  written  permission  from  the  adoptive 
parents  if  the  adoptive  person  is  under  the  age  of  twenty-one,  to  release  the  identity 
after  adoption  of  the  adopted  person  to  the  biological  parent,  then  the  agency  shall 
release  the  identity  of  the  adopted  person  to  the  biological  parent  and  the  identity  of  the 
biological  parent  to  the  adopted  person;  provided,  however,  that  if  the  biological  parent 
is  surviving,  that  he  or  she  has  given  written  consent  at  least  thirty  days  before  the 
release  of  said  identifying  information.  The  term  "biological  parent",  as  used  in  this 
subsection,  shall  mean  a  biological  mother,  or  a  father  named  on  the  birth  certificate  of 
the  adopted  person  filed  in  court  with  the  adoption  papers,  or  a  man  who  has  signed, 
as  father,  an  adoption  surrender  filed  in  court  with  the  adoption  papers. 

(c)  Information  released  to  a  person  pursuant  to  paragraphs  (a)  and  (b)  shall  be 
provided  in  writing  if  such  person  so  requests. 

(d)  Such  placement  agency  shall: 

(1)  release  to  the  biological  parent  of  an  adopted  person,  upon  the  biological  parent's 
written  request,  any  personal  data,  as  defined  in  section  one  of  chapter  sixty-six  A, 
which  it  holds  relating  to  the  biological  parent. 


(2)  release  to  an  adoptive  parent,  upon  his  written  request,  any  personal  data,  as 
defined  in  section  one  of  chapter  sixty-six  A,  which  it  holds  relating  to  the  adoptive 
parent. 

(3)  in  making  any  disclosure  of  information  pursuant  to  this  paragraph,  the  agency  shall 
remove  personal  identifiers  relating  to  a  third  person.  No  agency  shall  rely  on  any 
exception  contained  in  clause  Twenty-sixth  of  section  seven  of  chapter  four  to  withhold 
personal  data  otherwise  accessible  under  this  paragraph. 

(e)  All  other  adoption  records  held  by  such  placement  agency  shall  be  confidential  and 
shall  not  be  released. 


Chapter  233:  Section  79  Records  and  copies  of  records  of  hospitals  and  certain 
institutions;  admissibility  in  evidence 

Records  kept  by  hospitals,  dispensaries  or  clinics,  and  sanatoria  under  section  seventy 
of  chapter  one  hundred  and  eleven  shall  be  admissible,  and  records  which  the  court 
finds  are  required  to  be  kept  by  the  laws  of  any  other  state  or  territory,  or  the  District  of 
Columbia,  or  by  the  laws  and  regulations  of  the  United  States  of  America  pertaining  to 
the  department  of  national  defense  and  the  veterans  administration,  by  hospitals, 
dispensaries  or  clinics,  and  sanatoria  similarly  conducted  or  operated  or  which,  being 
incorporated,  offer  treatment  free  of  charge,  may  be  admitted  by  the  court,  in  its 
discretion,  as  evidence  in  the  courts  of  the  commonwealth  so  far  as  such  records  relate 
to  the  treatment  and  medical  history  of  such  cases  and  the  court  may,  in  its  discretion, 
admit  copies  of  such  records,  if  certified  by  the  persons  in  custody  thereof  to  be  true 
and  complete;  but  nothing  therein  contained  shall  be  admissible  as  evidence  which  has 
reference  to  the  question  of  liability.  Copies  of  photographic  or  microphotographic 
records  so  kept  by  hospitals,  dispensaries  or  clinics,  or  sanatoria,  when  duly  certified 
by  the  person  in  charge  of  the  hospital,  dispensary  or  clinic,  or  sanatorium,  shall  be 
admitted  in  evidence  equally  with  the  original  photographs  or  microphotographs. 

A  record  kept  by  any  hospital,  dispensary  or  clinic,  or  sanatorium  under  section  seventy 
of  chapter  one  hundred  and  eleven  which  is  required  to  be  produced  in  court  by  any 
party  shall  be  certified  by  the  affidavit  of  the  person  in  custody  thereof  to  be  a  true  and 
complete  record,  and  shall  be  delivered  by  such  hospital,  dispensary  or  clinic,  or 
sanatorium  to  the  clerk  of  such  court,  who  shall  keep  the  same  in  his  custody  until  its 
production  is  called  for  at  the  trial  or  hearing  by  the  party  requiring  the  said  record.  Such 
record,  so  certified  and  delivered  shall  be  deemed  to  be  sufficiently  identified  to  be 
admissible  in  evidence  if  admissible  in  all  other  respects.  The  party  requiring  the 
production  of  said  record  and,  in  the  discretion  of  the  court,  any  other  party  may 
examine  said  record  in  the  custody  of  the  clerk  at  any  time  before  it  is  produced  in 
court.  The  clerk  upon  completion  of  such  trial  or  hearing  shall  notify  such  hospital  that 
said  record  is  no  longer  required  and  will  be  returned  to  the  hospital  by  certified  mail 
unless  an  authonzed  representative  of  the  hospital  calls  for  the  same  at  the  office  of 
said  clerk  within  seven  days  of  said  notice 
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Chapter  261:  Section  27A  Definitions  applicable  to  sees.  27A-27G 

As  used  in  sections  twenty-seven  A  to  twenty-seven  G,  inclusive,  the  following  words 
shall  have  the  following  meanings: 

"Indigent",  (a)  a  person  who  receives  public  assistance  under  aid  to  families  with 
dependent  children,  program  of  emergency  aid  for  elderly  and  disabled  residents  or 
veterans'  benefits  programs  or  who  receives  assistance  under  Title  XVI  of  the  Social 
Security  Act  or  the  medicaid  program,  42  U.S.C.A.  1396,  et  seq.;  (b)  a  person  whose 
income,  after  taxes,  is  1 25  per  cent  or  less  of  the  current  poverty  threshold  established 
annually  by  the  Community  Services  Administration  pursuant  to  section  625  of  the 
Economic  Opportunity  Act,  as  amended;  or  (c)  a  person  who  is  unable  to  pay  the  fees 
and  costs  of  the  proceeding  in  which  he  is  involved  or  is  unable  to  do  so  without 
depriving  himself  or  his  dependents  of  the  necessities  of  life,  including  food,  shelter  and 
clothing,  but  an  inmate  shall  not  be  adjudged  indigent  pursuant  to  section  270  unless 
the  inmate  has  complied  with  the  procedures  set  forth  in  section  29  and  the  court  finds 
that  the  inmate  is  incapable  of  making  payments  under  the  plans  set  forth  in  said 
section  29. 

"Fees  and  costs",  fees  and  costs  shall  not  include  attorneys'  fees. 

"Normal  fees  and  costs",  the  fees  and  costs  a  party  normally  is  required  to  pay  in  order 
to  prosecute  or  defend  the  particular  type  of  proceeding  in  which  he  is  involved  shall 
include,  but  not  be  limited  to,  the  following:  in  all  civil  cases,  filing  or  entry  fees,  including 
the  surcharges  required  by  section  four  0  of  chapter  two  hundred  and  sixty-two;  fees 
and  related  costs  for  service  of  process,  including  publications  of  a  citation  when 
publication  is  ordered;  fees  and  costs  for  the  issuance  or  service  of  a  subpoena  and 
witness  fees  for  trial  or  deposition;  jury  trial  fees;  removal  fees;  costs  assessed  in  a  bill 
of  costs;  in  equity,  fees  for  the  issuance  of  an  injunction,  restraining  order,  writ  or  other 
process;  in  the  probate  and  family  court  department,  fees  for  an  amendment  of  record. 

"Extra  fees  and  costs",  the  fees  and  costs,  in  addition  to  those  a  party  is  normally 
required  to  pay  in  order  to  prosecute  or  defend  his  case,  which  result  when  a  party 
employs  or  responds  to  a  procedure  not  necessarily  required  in  the  particular  type  of 
proceeding  in  which  he  is  involved.  They  shall  include,  but  not  necessarily  be  limited  to, 
the  cost  of  transcribing  a  deposition,  expert  assistance  and  appeal  bonds  and  appeal 
bond  premiums. 

"Clerk",  the  clerk  or  an  assistant  clerk  or  the  register  or  an  assistant  register. 

"Inmate",  a  person  committed  to,  held  by  or  in  the  custody  of  the  department  of 
correction  or  a  state,  county  or  federal  correctional  facility  or  the  treatment  center  under 
chapter  123A. 
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Chapter  261:  Section  27B  Affidavit  of  indigency;  waiver,  substitution  or  state 
payment  of  fees  or  costs;  supplementary  affidavits 

Upon  or  after  commencing  or  answering  to  any  civil,  criminal  or  juvenile  proceeding  or 
appeal  in  any  court,  including  but  not  limited  to  civil  actions,  proceedings  for  divorce  or 
separate  support,  summary  and  supplementary  processes,  and  proceedings  upon 
petitions  to  vacate,  for  review  or,  upon  appeal  in  a  criminal  case,  any  party  may  file  with 
the  clerk  an  affidavit  of  indigency  and  request  for  waiver,  substitution  or  payment  by  the 
commonwealth  of  fees  and  costs  upon  a  form  prescribed  by  the  chief  justice  of  the 
supreme  judicial  court  and  in  accordance  with  the  standards  set  forth  in  sections 
twenty-seven  C  to  twenty-seven  F,  inclusive,  and  sworn  to  under  oath  by  the  affiant. 

An  indigent  party  may  subsequently  file  one  or  more  supplementary  affidavits 
requesting  the  waiver,  substitution  or  payment  by  the  commonwealth  of  fees  and  costs 
not  previously  granted  at  any  time  while  the  case  is  still  pending  in  the  original  court  or 
elsewhere. 
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Chapter  261:  Section  27C  Granting  requests  for  waiver,  substitution  or  state 
payment 

(1 )  If  the  affidavit  is  filed  with  the  complaint  or  other  paper  initiating  the  proceeding,  the 
clerk  shall  receive  the  complaint  or  other  paper  for  filing  and  proceed  as  if  all  regular 
filing  fees  had  been  paid.  Such  filing  shall  be  conditional  until  either  (a)  the  affidavit  is 
granted  or  (b)  if  the  affidavit  is  denied,  the  payment  of  necessary  and  regular  filing  fees 
is  made  within  five  days  of  the  denial  of  the  affidavit,  or  such  further  time  as  the  court 
may  allow,  or  within  five  days  of  the  denial  of  any  appeal  relating  to  the  affidavit, 
whichever  is  later. 

(2)  If  the  affidavit  appears  regular  and  complete  on  its  face  and  indicates  that  the  affiant 
is  indigent,  as  defined  in  section  twenty-seven  A,  and  requests  a  waiver,  substitution  or 
payment  by  the  commonwealth,  of  normal  fees  and  costs,  the  clerk  shall  grant  such 
request  forthwith  without  hearing  and  without  the  necessity  of  appearance  of  any  party 
or  counsel. 

(3)  If  the  affidavit  does  not  appear  to  satisfy  the  condition  of  paragraph  (2),  the  clerk  or 
register  shall  forthwith  bring  the  affidavit  to  the  attention  of  the  justice  or  judge,  as  the 
case  may  be.  The  justice  or  judge  may  grant  such  request  forthwith  or  may  have  the 
clerk  or  register  notify  the  affiant  that  a  hearing  will  be  held  on  the  affidavit  within  five 
days.  If  it  appears  at  the  hearing  that  there  is  a  serious  question  as  to  the  affiant's 
indigency,  as  defined  in  section  twenty-seven  A,  then  before  making  a  finding  of 
indigency,  the  court  shall  consider  the  following  facts  with  respect  to  the  applicant  as  of 
the  time  of  hearing,  in  the  immediate  past  and  with  respect  to  the  immediate  future;  his 
age,  education,  training,  physical  and  mental  ability  and  number  of  dependents;  gross 
and  net  income;  regular  and  extraordinary  expense,  if  any;  assets  and  liabilities; 
whether  or  not  he  is  a  recipient  of  public  assistance  and  for  what  purposes;  and  any 
other  facts  which  are  relevant  to  the  applicant's  ability  to  pay  court  costs. 

(4)  If  the  court  makes  a  finding  of  indigency,  it  shall  not  deny  any  request  with  respect  to 
normal  fees  and  costs,  and  it  shall  not  deny  any  request  with  respect  to  extra  fees  and 
costs  if  it  finds  the  document,  service  or  object  is  reasonably  necessary  to  assure  the 
applicant  as  effective  a  prosecution,  defense  or  appeal  as  he  would  have  if  he  were 
financially  able  to  pay.  The  court  shall  not  deny  any  request  without  first  holding  a 
hearing  thereon;  and  if  there  is  an  appeal  pursuant  to  section  twenty-seven  D  following 
a  denial,  the  court  shall,  within  three  days,  set  forth  its  written  findings  and  reasons 
justifying  such  denial,  which  document  shall  be  part  of  the  record  on  appeal. 

(5)  The  clerk  of  each  court  shall  conspicuously  post  in  the  part  of  his  office  open  to  the 
public  a  notice  informing  the  public  in  plain  language  of  the  availability  of  waiver, 
substitution  or  payment  by  the  commonwealth  of  fees  and  costs  for  indigent  persons. 


Chapter  261:  Section  27D  Appeal;  notice;  record;  speedy  hearing;  stay  of 
proceedings;  decision  final 

In  any  case  where  the  court  denies  a  request  for  waiver,  substitution  or  payment  by  the 
commonwealth  of  fees  and  costs,  pursuant  to  section  twenty-seven  C  or  any  other 
provision  of  law,  the  applicant  may  take  an  appeal  as  hereafter  provided.  If  the  matter 
arises  in  the  superior,  the  land,  the  probate  or  the  housing  court  departments,  the 
appeal  shall  be  to  a  single  justice  of  the  appeals  court  at  the  next  sitting  thereof.  If  the 
matter  arises  in  the  juvenile  court  departments,  the  appeal  shall  be  to  the  superior  court 
sitting  in  the  nearest  county  or  in  Suffolk  county.  If  the  matter  arises  in  the  district  court 
or  Boston  municpal  court  departments,  the  appeal  shall  be  to  the  appellate  division. 
Upon  being  notified  of  the  denial  the  applicant  shall  also  be  advised  of  his  right  of 
appeal,  and  he  shall  have  seven  days  thereafter  to  file  a  notice  of  appeal  with  the  clerk 
or  register.  Upon  receipt  of  notice  of  appeal  timely  filed  the  clerk  or  register  shall 
forthwith  notify  the  judge  or  justice,  who  shall  within  three  days  set  forth  his  written 
findings  and  reasons  as  provided  in  paragraph  (4)  of  section  twenty-seven  C.  The  court 
denying  the  request  may,  with  or  without  motion,  stay  proceedings  pending  appeal  or 
issue  any  other  order  or  process  to  presen/e  the  hghts  of  the  parties  pending  the 
appeal.  The  clerk  or  register  shall  then  forward  the  affidavit  and  request,  the  court's 
findings  and  reasons  for  denial  and  any  other  documents  on  file  relevant  to  the  appeal, 
to  the  clerk  of  the  court  deciding  the  appeal,  who,  upon  receipt  thereof,  shall  refer  the 
matter  to  the  court  for  speedy  decision  and  shall  promptly  notify  the  applicant  of  such 
decision.  The  court  deciding  the  appeal  may  enter  a  stay  or  revoke  an  existing  stay  or 
other  order,  and  its  decision  shall  be  final  with  respect  to  such  request. 
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Chapter  261 :  Section  27E  Repayment;  deductions  from  judgment  or  settlement; 
notice;  procedure 

Any  party  on  whose  behalf  any  fees  or  costs  have  been  waived  or  paid  by  the 
commonwealth  pursuant  to  sections  twenty-seven  C  or  twenty-seven  F,  or  both,  shall 
repay  the  total  amount  thereof  to  the  clerk  or  register  of  the  court  if  said  party  shall  have 
recovered,  as  a  result  of  the  proceeding  in  which  said  fees  or  costs  were  waived  or 
paid,  an  amount  in  excess  of  three  times  the  total  amount  of  said  fees  and  costs.  In  any 
case  in  which  any  fees  or  costs  have  been  so  waived  or  paid,  the  court,  upon  the  waiver 
or  payment  of  any  such  fees  or  costs  shall  notify  all  parties  of  the  total  amount  of  said 
fees  and  costs  to  date  and  that  any  money  judgment  or  settlement  in  favor  of  the  party 
for  whom  said  fees  or  costs  were  waived  or  paid  which  exceeds  three  times  the  total 
amount  thereof  shall  be  deposited  with  the  clerk  or  register  of  the  court  in  the  following 
manner.  Any  party  obligated  to  pay  any  judgment  or  settlement  exceeding  three  times 
the  total  amount  of  said  fees  and  costs,  or  any  portion  of  such  a  judgment  or  settlement, 
shall  pay  to  the  clerk  or  register  the  total  amount  of  said  fees  or  costs,  or  if  more  than 
one  party  is  so  obligated,  his  proportional  share  thereof,  and  deduct  the  same  from 
such  judgment  or  settlement.  The  clerk  or  register  shall  notify  all  parties  when  the  total 
amount  of  fees  and  costs  has  been  so  reimbursed.  When  said  notification  is  received 
by  the  party  obligated  to  pay  such  judgment  or  settlement  or  portion  thereof,  or  if  no 
such  notification  is  received  after  the  expiration  of  thirty  days  after  the  payment  by  said 
party  of  such  fees  or  costs  or  his  share  thereof,  said  party  shall  promptly  forward  the 
remainder  of  the  judgment  or  settlement  to  the  party  entitled  to  it.  This  procedure  shall 
not  be  construed  to  excuse  any  person  on  whose  behalf  any  fees  or  costs  have  been 
waived  or  paid  from  the  obligation  to  repay  the  same  as  provided  in  this  section. 
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Chapter  261 :  Section  27F  Substitute  documents,  services  or  objects  at  less  cost; 
court  order 

The  court  may,  upon  its  own  motion  or  that  of  any  party,  order  that  the  document, 
service  or  object  for  which  a  normal  or  extra  fee  or  cost  would  be  charged  shall  be 
provided  by  an  alternative  means  at  lower  or  no  cost,  if  the  substitute  thereby  provided 
is  substantially  equivalent  and  the  provision  thereof  does  not  materially  impair  the  rights 
of  any  party.  In  any  such  order  the  court  may  direct  payment  by  the  commonwealth  of 
the  cost  of  any  substitute  to  the  same  extent  that  the  court  would  but  for  this  section 
have  ordered  payment  by  the  commonwealth  for  the  document,  service  or  object  in 
question. 
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Chapter  261:  Section  27G  Payment  procedure;  public  record;  report  of 
expenditures 

The  clerk  shall  receive  from  any  indigent  party  or  his  attorney  all  bills  and  vouchers  for 
any  document,  service  or  object  rendered  to  said  party  for  which  an  order  for  payment 
by  the  commonwealth  has  been  issued,  and  shall  transmit  said  bills  and  vouchers  and 
an  attested  copy  of  said  order  to  the  office  of  the  chief  administrative  justice,  who  shall 
make  prompt  payment  thereon. 

The  office  of  the  chief  administrative  justice  shall  keep  a  record  of  all  payments  or 
waivers  made  pursuant  to  this  section  and  of  all  repayments  made  pursuant  to  section 
twenty-seven  E,  including  therein  the  name  of  the  party,  his  attorney  if  any,  the  names 
and  addresses  of  the  person  or  persons  to  whom  payment  is  made,  the  dates  each  was 
rendered  to  the  party  and  the  charge  for  each,  and  the  dates  payment  was  made  by  the 
office  of  the  chief  administrative  justice.  This  record  shall  be  a  public  record. 

The  office  of  the  chief  administrative  justice  shall  on  or  before  December  first  of  each 
year  make  a  written  report  to  the  general  court  indicating  the  amounts  and  purposes  of 
all  expenditures  under  sections  twenty-seven  A  to  twenty-seven  G,  inclusive,  and 
making  such  recommendations  for  change  in  the  law  as  he  deems  necessary 
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Commentary 


District  Court  Department  Transmittal  #  820**** 


MEMORANDUM 

To:         District  Court  judges,  clerk-magistrates,  and 
chief  probation  officers 

From:     Cliief  Justice  ZoI! 

Date:      June  5,  2003 

Subject:  Revised  indigency  forms  under  G.L.  c 
261,  §§27A-29 

Pursuant  to  statute,  Cliief  Justice  IVlargaret  H.  Marshall  has  issued  revised 
forms  for  requests  by  litigants  for  waiver,  substitution  or  payment  by  the 
Commonwealth  of  fees  and  costs  under  the  Indigent  Court  Costs  Law,  G.L.  c.  261, 
§§  27A-27G.  A  copy  of  Chief  Justice  Marshall's  memorandum  introducing  the  forms 
and  instructions  is  attached. 

These  materials  include  the  following: 

•  The  Revised  "Affidavit  of  Indigency"  and  "Supplement  to  Affidavit  of 
Indigency"  forms  replace  those  that  have  been  in  use  since  their 
promulgation  by  Chief  Justice  Hennessey  on  March  2,  1981. 

•  The  "Determination  Regarding  Fees  and  Costs"  is  a  new  form  on 
which  the  clerk-magistrate,  assistant  clerk  or  judge  may  record  his  or  her 
determination  of  such  requests. 

•  Supplemental  forms  for  inmates.  There  are  also  three  new  forms  to 
implement  the  supplemental  requirements  of  G.L.  c.  261 ,  §  29  that  are 
applicable  to  such  requests  when  made  by  indigent  inmates  bringing 
actions  against  public  agencies  or  employees  arising  out  of  conditions  or 
occurrences  of  confinement.  (See  Trans.  727,  item  6,  December  23, 
1999.)  The  three  new  forms  include  the  "Inmate's  Affidavit  of  Indigency," 
the  "Notice  of  Waiver  of  Court  Costs  and  Request  for  Payment  to  be 
Withdrawn  from  [Inmate]  Account,"  and  the  "Order  to  Commissioner  of 
Correction  or  County  Sheriff  to  Provide  Certain  Information." 

•  Accompanying  the  forms  are  new  "Instructions  for  Users"  of  the  forms, 
as  well  as  a  set  of  "Instructions  to  Courts"  on  implementing  the  Indigent 
Court  Costs  Law. 


Clerk-magistrates  should  review  and  reproduce  these  forms  and  instructions, 
and  review  them  with  their  assistant  clerks  and  other  appropriate  employees  of  their 
offices.  Please  note  in  particular  the  following  concerning  use  of  the  new  forms: 

•  Judges  may  order  partial  waivers.  The  revised  forms  reflect  the  holding 
of  Underwood  v.  Appeals  Court,  429  Mass.  1017  (1998),  that  the  Indigent 
Court  Costs  Law  permits  judges  to  order  payment  of  partial  fees  in 
appropriate  cases.  Please  note  that  Chief  Justice  Marshall's 
memorandum  directs  that  such  orders  may  be  made  only  by  a  judge. 

•  Clerks  must  normally  act  forthwith  on  requests  to  waive  filing  fees. 

Sections  (3)  and  (4)  of  the  "Instructions  to  Courts"  reminds  clerk- 
magistrates  that  G.L.  c.  261,  §  27(C)  requires  them  to  accept  all  court 
filings  that  are  accompanied  by  a  request  for  waiver  of  the  filing  fee,  and 
then  to  act  on  such  requests  without  delay  if  they  are  regular  on  their  face. 
In  the  past  there  have  been  reports  that  some  clerks'  offices  are  not 
familiar  with  these  requirements,  mistakenly  believing  that  all  such 
requests  are  akin  to  motions  that  are  subject  to  hearing  or  must  be  placed 
before  a  judge.  Clerk-magistrates  should  take  this  opportunity  to  review 
the  Indigent  Court  Costs  Law  with  their  personnel  who  accept  such 
requests  for  waivers,  so  that  all  clerks'  offices  are  fully  compliant  with 
these  expedited  procedures  in  the  law. 

•  Affidavits  are  now  confidential  from  other  parties  as  well  as  the 
public.  Chief  Justice  Marshall's  memorandum  indicates  that: 

"the  financial  information  in  the  affidavit  of  indigency  shall 
not,  except  by  special  order  of  the  court,  be  disclosed  to 
anyone  other  than  authorized  court  personnel,  the 
applicant,  the  applicant's  counsel  or  anyone  authorized  in 
writing  by  the  applicant." 

Please  note  that  this  represents  a  change  in  the  policy  that  has  been  in 
effect  since  1974.  In  the  past,  although  such  affidavits  were  to  be  kept 
confidential  from  the  public,  they  were  available  to  other  parties  to  the 
litigation. 

•  Varying  appellate  routes.  Clerks'  offices  should  be  aware  that  an  appeal 
from  a  judge's  denial  of  a  request  under  the  Indigent  Court  Costs  Law  lies 
to  the  Appellate  Division  if  the  case  is  subject  to  the  civil  one  trial  system. 
(Statute  1996,  c.  358,  §  11,  as  most  recently  amended  by  St.  2002,  c.  70.) 
In  cases  that  remain  under  the  remand/removal  system,  an  appeal  lies  to 
the  Superior  Court.  (G.L.  c.  261,  §  27D.) 

Notice  to  indigent  persons  &  poverty  threshold  posted.  Clerk- 
magistrates  should  be  certain  that  their  offices  have  complied  with  the 
requirement  of  G.L.  c.  261,  §  27C(5)  that  they  conspicuously  post  a  notice 
"informing  the  public  in  plain  language  of  the  availability  of  waiver, 
substitution  or  payment  by  the  commonwealth  of  fees  and  costs  for 
indigent  persons." 
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Chief  Justice  Dortch-Okara  has  prescribed  a  uniform  form  of  "Notice  to 
Indigent  Persons"  for  this  purpose  and  has  directed  that  clerk-magistrates 
also  post  the  current  poverty  thresholds  under  G.L.  c.  261,  §  27A  and 
S.J.C.  Rule  3:10.  (See  Trans.  734  [January  24,  2000].) 

For  your  convenience,  I  have  appended  a  copy  of  the  uniform  "Notice  to 
Indigent  Persons"  along  with  the  current  poverty  thresholds,  which  were 
most  recently  increased  in  February  2003  as  follows: 


Size  of  Family  Unit 

125%  of  Poverty  Thresliold 

1 

$11,225 

2 

$15,150 

3 

$19,075 

4 

$23,000 

5 

$26,925 

6 

$30,850 

7 

$34,775 

8 

$38,700 

over  8 

Add  $3,925  for  each 
additional  member 

Notice  to  Indigent  Persons 


You  may  be  eligible  for  the  waiver,  substitution  or  state  payment  of  the  norma!  fees  and  costs 
of  your  case  such  as  the  filing  fee,  the  fees  and  costs  associated  with  service  of  process,  and  the  fees 
and  costs  of  serving  subpoenas,  and  extra  fees  and  costs,  such  as  the  cost  of  tran-scribing  a 
deposition,  the  cost  of  expert  assistance,  the  cost  of  appeal  bonds  and  appeal  bonds  premiums,  but  not 
your  attorney's  fees,  if  you  meet  any  of  the  below  requirements. 

(1)  You  receive  public  assistance  under  the  Transitional  Aid  to  Families  with  Dependent 
Children  (TAFDC),  Emergency  Aid  to  Elderly,  Disabled  or  Children  (EAEDC),  Supplemental 
Security  Income  (SSI),  Medicaid  (MassHealth)  or  Massachusetts  Veterans  Benefits  programs,  or 

(2)  Your  after-tax  income  is  one  hundred  twenty-five  per  cent  (125  %)  or  less  of  the  current 
Federal  poverty  threshold,  or 

(3)  You  either  are  unable  to  pay  the  fees  and  costs  of  the  proceeding  in  which  you  are 
involved  or  are  unable  to  do  so  without  depriving  yourself  or  your  dependents  of  the  necessities  of 
life  such  as  food,  clothing  and  shelter. 

To  apply  for  the  waiver,  substitution  or  state  payment  of  the  normal  fees  and  costs  and/or 
extra  fees  and  costs  of  your  case,  please  see  a  member  of  this  office's  staff  at  the  front  counter  for  a 
copy  of  the  "Affidavit  of  Indigency  and  Request  for  Waiver,  Substitution  or  State  Payment  of  Fees 
and  Costs"  form. 


Size  of  Family  Unit 

125%  of  Poverty  Threshold 

1 

$11,225 

2 

S15,150 

3 

$19,075 

4 

$23,000 

5 

$26,925 

6 

$30,850 

7 

$34,775 

8 

$38,700 

over  8 

Add  $3,925  for  each 

additional  member 
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Supreme  Judicial  Court' 

TO: 

Chief  Justice  Armstrong 
Chief  Justice  Dortch-Okara 
Chief  Justice  DelVecchio 
Chief  Justice  Dunphy 
Chief  Justice  Grace 
Chief  Justice  Kyriai<akis 
Chief  Justice  Scheier 
Chief  Justice  Zoll 
Acting  Chief  Justice  Johnson 

FROM: 

Chief  Justice  Marshall 

DATE: 

March  25,  2003 

RE: 

Affidavit  of  Indigency  and  Related  Forms 

Pursuant  to  G.  L.  c.  261,  §  27B,  I  hereby  prescribe  the  enclosed  forms  for  requesting 
waiver,  substitution  or  payment  by  the  Commonwealth  of  fees  and  costs.  Effective  on  Monday,  May 
5,  2003,  these  forms  supersede  the  affidavit  of  indigency  forms  currently  in  use. 

Enclosed  are  the  following: 

1)  Affidavit  of  Indigency 

2)  Supplement  to  Affidavit  of  Indigency 

3)  Court's  Determination  Regarding  Fees  and  Costs 

4)  Inmate's  Affidavit  of  Indigency 

5)  Request  for  Payment  to  be  Withdrawn  from  Inmate's  Account 

6)  Order  to  Commissioner  of  Correction  or  County  Sheriff  to        Provide  Inmate  Account 
Information 

7)  Instructions  for  Users 

8)  Instruction  to  Courts 

Note  that  the  inmate  forms,  pursuant  to  G.  L.  c.  261,  §  29,  and  instructions  are  new.  The 
confidentiality  provisions  have  been  revised  to  provide  that  the  financial  information  in  the  affidavit 
of  indigency  shall  not,  except  by  special  order  of  the  court,  be  disclosed  to  anyone  other  than 
authorized  court  personnel,  the  applicant,  the  applicant's  counsel  or  anyone  authorized  in  writing  by 
the  applicant. 

Under  the  decision  in  Underwood  v.  Appeals  Court,  429  Mass.  1017  (1 998),  the  court 
may  order  payment  of  partial  fees  in  appropriate  cases.  However,  consistent  with  the  procedure  in  G. 
L.  c.  261,  §§27C(2)  and  (3),  a  determination  to  order  partial  payment  should  be  made  only  by  a  judge. 
See  "Instructions  to  Courts." 


'This  document  and  subsequent  attachments  copied  from  the  Supreme  Judicial  Court 
website  at  http://www.state.ma.us/courts/courtsandjudges/courts/supreme- 
judicialcourt/affmemol  .html 


t 


If  an  applicant  checks  (B)  on  the  affidavit  of  indigency,  he  or  she  need  only  provide  the 
information  requested  in  (B)  without  any  need  to  fill  out  the  supplement  to  the  affidavit  of  indigency. 
This  procedure  is  the  same  as  on  the  current  affidavit. 

Note  that  G.  L.  c.  261,  §  27A  refers  to  public  assistance  under  aid  to  families  with 
dependent  children,  the  emergency  aid  for  elder  and  disabled  residents  or  veterans'  benefits  programs, 
or  assistance  under  Title  XVI  of  the  Social  Security  Act  or  the  medicaid  program,  42  USC  1396,  et 
seq.  The  terminology  on  the  form  has  been  changed  to  reflect  current  programs.  G.  L.  c.  261,  §  27A 
refers  to  the  current  poverty  threshold  annually  established  by  the  Community  Services 
Administration  pursuant  to  §  625  of  the  Economic  Opportunity  Act.  Since  1981,  the  annual  update  of 
the  poverty  income  guidelines,  formerly  issued  by  the  Community  Services  Administration,  has  been 
issued  by  the  Department  of  Health  and  Human  Services.  See  Annual  Update  of  the  Poverty  Income 
Guidelines,  Vol.  68,  No.  26  Fed.  Reg.  6456  (February  7,  2003). 

Please  distribute  these  forms  to  all  clerks,  registers  or  recorders  in  your  court  so  that  they  are  ready  to 
begin  using  them  on  May  5,  2003. 


Commonwealth  of  Massachusetts 


AFFIDAVIT  OF  INDIGENCY 

AND  REQUEST  FOR  WAIVER,  SUBSTITUTION 
OR  STATE  PAYMENT  OF  FEES  &  COSTS 

(Note:  If  you  are  currently  confined  in  a  prison  or  jail  and  are  not  seeking  immediate  release  under  G.L.  c.  248  §1,  hut 
you  are  suing  correctional  staff  and  wish  to  request  court  payment  of  "normal  "fees  (for  initial  filing  and  service),  do  not 
use  this  form.  Obtain  separate  forms  from  the  clerk.) 


Court  Case  Name  and  Number  (if  known) 

Name  of  appHcant  

Address  

(Street  and  number)  (City  or  town)  (State  and  Zip) 

SECTION  1 :     Under  the  provisions  of  General  Laws,  Chapter  261,  Sections  27A-27G,  I  swear  (or  affirm)  as  follows: 
1  AM  INDIGENT  in  that  {check  only  one): 


(A)  1  receive  public  assistance  under  Transitional  Aid  to  Families  with  Dependent  Children  (TAFDC). 

Emergency  Aid  to  Elderly,  Disabled  or  Children  (EAEDC),  Supplemental  Security  Income  (SSI),  Medicaid 
(MassHealth)  or  Massachusetts  Veterans  Benefits  Programs;  (circle  form  of  public  assistance  received);  or 


(B)  My  income,  less  taxes  deducted  from  my  pay,  is  $  per  week/month/year  (circle  period  that 

applies),  for  a  household  of  persons,  consisting  of  myself  and  dependents;  which  income  is  at 

or  below  the  court  system's  poverty  level;  (Note:  The  court  system's  poverty  levels  for  households  of  various 
sizes  must  be  posted  in  this  courthouse.  If  you  cannot  find  it,  ask  the  clerk.  The  court  system 's  poverty  level 
is  updated  each  year.)  [List  any  other  available  household  income  for  the  circled  period  on  this  line: 
 )or 


I— '       (C)       1  am  unable  to  pay  the  fees  and  costs  of  this  proceeding,  or  1  am  unable  to  do  so  without  depriving  myself 
or  my  dependents  of  the  necessities  of  life,  including  food,  shelter  and  clothing. 

IF  YOU  CHECKED  (C),  YOU  MUST  ALSO  COMPLETE  THE  SUPPLEMENT  TO  THE  AFFIDAVIT  OF 
INDIGENCY. 

SECTION  2:     (Note:  In  completing  this  form,  please  be  as  specific  as  possible  as  to  fees  and  costs  known  at  the  time  of 
filing  this  request.  A  supplementary  request  may  be  filed  at  a  later  time,  if  necessary.) 

I  request  that  the  following  NORMAL  FEES  AND  COSTS  be  waived  (not  charged)  by  the  court,  or 
paid  by  the  state,  or  that  the  court  order  that  a  document,  service  or  object  be  substituted  at  no  cost  (or  a 

lower  cost,  paid  for  by  the  state):  (Check  all  that  apply  and,  in  any  "$  "  blank,  indicate  your  best 

guess  as  to  the  cost,  if  known.) 


□ 

□ 
□ 


Filing  fee  and  any  surcharge.  $  

Filing  fee  and  any  surcharge  for  appeal.  $  

Fees  or  costs  for  serving  court  summons,  witness  subpoenas  or  other  court  papers.  $ 


1 

1 


n       Other  fees  or  costs  of  $ 


for  (specify): 


□        Substitution  (specify): 


SECTION  3:     I  request  that  the  following  EXTRA  FEES  AND  COSTS  either  be  waived  (not  charged),  substituted  or 
paid  for  by  the  state: 

□       Cost,  $  ,  of  expert  services  for  testing,  examination,  testimony  or  other  assistance  (specify): 


n       Cost,  $  ,  of  taking  and/or  transcribing  a  deposition  of  (specify  name  of person):. 


n       Cassette  copies  of  tape  recording  of  trial  or  other  proceeding,  needed  to  prepare  appeal  for  applicant  not 
represented  by  Committee  for  Public  Counsel  Services  (CPCS-public  defender). 

n       Appeal  bond 

n       Cost,  $  ,  of  preparing  written  transcript  of  trial  or  other  proceeding 

n       Other  fees  and  costs,  $  ,  for  (specify)  


n        Substitution  (specify). 


Date  signed 

Signed  under  the  penalties  of  perjury 

V 

By  order  of  the  Supreir 
order  of  a  court,  it  shal 
applicant's  counsel  or  £ 

le  Judicial  Court,  all  information  in  this  affidavit  is  CONFIDENTIAL.  Except  by  special 
1  not  be  disclosed  to  anyone  other  than  authorized  court  personnel,  the  applicant, 
inyone  authorized  in  writing  by  the  applicant. 

This  form  prescribed  by  the  Chief  Justice  of  the  SJC  pursuant  to  G.L.  c.  261,  §  27B.  Promulgated  March  ,2003 

Commonwealth  of  Massachusetts 

SUPPLEMENT  TO  AFFIDAVIT  OF  INDIGENCY 

AND  REQUEST  I'OR  WAIVER.  SUBSTITUTION 
OR  STATE  PAYMENT  OF  FEES  &  COSTS 

(Note:  If  you  checked  (C)  on  the  AFFIDA  VIT  OF  INDIGENCY,  you  must  complete  this  form.) 


Court  Case  Name  and  Number  (if  known) 

Name  of  appHcant  

Address  

(Street  and  number)  (City  or  town)  (State  and  Zip) 

Under  the  provisions  of  General  Laws,  Chapter  261,  Sections  27A-G,  I  swear  or  affirm  as  follows: 
1.         PERSONAL  INFORMATION 

(a)  Date  of  Birth:  

(b)  Highest  Grade  Attained  in  School:  

(c)  Special  Training:  

(d)  List  any  physical  or  mental  disabilities  which  you  wish  to  reveal  and  which  affect  your  earning  capacity  or 
living  expenses: 


(e)       Number  of  Dependents:  

2.         INCOME  AFTER  TAXES  (monthly): 

(a)       If  from  employment,  list  your  occupation  and  your  employer's  name  and  address: 


(b)       Source  of  income,  if  not  from  employment: 


(c)       My  gross  annual  income  for  the  past  twelve  months  was: 


$ 


(d)  Gross  Income  (monthly):  $  

(e)  Taxes  Deducted  (monthly): 

Federal  Tax  $  

State  Tax  $  

Social  Security  $  

Medicare  $  

Other  Taxes  (specify)  $  

Total  Taxes  Deducted  $  

(f)  Total  Income  After  Taxes  {subtract  2(e)  from  2(d)):  $  

(g)  If  any  other  member  of  your  household  is  employed,  list  occupation  and  name  and  address  of  his/her 
employer  and  monthly  income  after  taxes:  


3.         NET  INCOME  (monthly): 

(a)  Income  After  Taxes  (from  Line  2(f)): 

(b)  Expenses  (monthly): 

Rent  or  Mortgage  $  

Food  $  

Electricity  $  

Gas  $  

Oil  $  

Water  $  

Telephone  $  

Health  Insurance  $ 


Uninsured  Medical  Expenses 
Child  Care 

Education  Expenses  for  Children 

Child  Support 

Clothing 

Laundry/Cleaning 
Car  Insurance 
Transportation  Expenses 


Other  (specify): 


Total  Expenses 

(c)       Income  After  Taxes  Minus  Expenses  (monthly)  (subtract  3(b)  from 
Ma)): 


4.  ASSETS 

(a)  Own  home?    Market  Value  $ 

Balance  owed  $  

(b)  Own  Car?    Year  &  Make  _ 

Market  Value  $  Balance  Owed  $ 


(c)       Bank  Accounts  (specify  type  and  balance) 


(d)       Other  Property  Including  Real  Estate  (specify  type  and  value). 


5.  DEBTS 

(a)  Specifyi. 


6.  MISCELLANEOUS 

(a)       Other  facts  which  may  be  relevant  to  your  ability  to  pay  fees  and  costs? 


Signed  under  the  penalties  of  perjury: 
Signature: 

Type/Printed  Name: 

Address: 

Date: 


By  order  of  the  Supreme  Judicial  Court,  all  information  in  this  affidavit  is  CONFIDENTIAL.  Except  by  special 
order  of  a  court,  it  shall  not  be  disclosed  to  anyone  other  than  authorized  court  personnel,  the  applicant , 
applicant's  counsel  or  anyone  authorized  in  writing  by  the  applicant. 

This  form  prescribed  by  the  Chief  Justice  of  the  SJC  pursuant  to  G.L.  c.  261,  §  27B.  Promulgated  March  ,  2003 


DETERMINATION  REGARDING  FEES  AND  COSTS 


Court 


Case  Name  and  Number 


Name  of  Applicant 


Address 


(Street  and  number) 


(City  of  Town) 


(State  and  Zip) 


FORTHWITH  DETERMINATION  BY  CLERK  (Register,  Recorder) 


□ALL  OWED  FORTHWITH.  The  applicant's  affidavit  appears  regular  and  complete  on  its  face,  indicates 
that  the  applicant  is  indigent,  and  requests  waiver,  substitution  or  payment  by  the  Commonwealth  of  normal 
fees  and  costs  only.  Pursuant  to  G.  L.  c.  261,  §  27C(2),  the  application  is  therefore  ALLOWED  forthwith 
without  hearing,  and  the  normal  fees  and  costs  indicated  in  the  application  are: 


□  RE  FERRED  TO  A  JUDGE.  The  applicant's  affidavit  does  not  satisfy  all  the  conditions  of  §  27C(2),  and  is 
therefore  referred  to  a  judge  pursuant  to  §  27C(3),  because: 

□T  he  affidavit  is  not  regular  and  complete  on  its  face. 

□T  he  affidavit  does  not  indicate  that  the  applicant  is  indigent  within  the  meaning  of  §  27A. 

□T  he  affidavit  requests  waiver,  substitution  or  payment  by  the  Commonwealth  of  extra  fees  and  costs. 

Comments: 

Describe  fees  and  costs  waived: 

Date  Clerk-Magistrate/  Assistant  Clerk  (register,  recorder/assistant) 


DETERMINATION  BY  JUDGE    □  after  hearing    □  without  hearing 
NORMAL  FEES  AND  COSTS 

□T  he  application  is  ALLOWED  with  respect  to  the  normal  fees  and  costs  indicated  in  the  application,  and 
they  are  ordered: 

□  waived  in  full.  □  to  be  paid  by  the  Commonwealth  in  the  amount  of  $  . 

□  waived  in  part.  I  find  that  it  is  within  the  applicant's  limited  financial  means  to  pay  a  reduced  amount  of 


□waived  in  full 


□to  be  paid  by  the  Commonwealth  in  the  amount  of  $ 


X 


$. 


□  to  be  avoided  by  the  provision  of   to  the  applicant, 

pursuant  to  §  27F,  as  an  alternative  which  is  available  at  lower  or  no  cost,  is  substantially  equivalent  and 
does  not  materially  impair  the  rights  of  any  party. 

□T  he  application  is  DENIED  with  respect  to  the  normal  fees  and  costs  indicated  in  the  application,  because  1 
find  that: 

□  The  applicant  is  not  indigent  within  the  meaning  of  §  27A. 

□  Other: 

Describe  normal  fees  and  costs  waived: 


EXTRA  FEES  AND  COSTS 

□  The  application  is  ALLOWED  with  respect  to  the  extra  fees  and  costs  indicated  in  the  application,  and  they 
are  ordered: 

□  waived  in  full.      Dto  be  paid  by  the  Commonwealth  in  the  amount  of  $  . 

□  waived  in  part.  I  find  that  it  is  within  the  applicant's  limited  financial  means  to  pay  a  reduced  amount  of 
$  . 

□  to  be  avoided  by  the  provision  of   to  the  applicant,  pursuant 

to  §  27F,  as  an  alternative  which  is  available  at  lower  or  no  cost,  is  substantially  equivalent  and  does  not 
materially  impair  the  rights  of  any  party. 

□T  he  application  is  DENIED  with  respect  to  the  extra  fees  and  costs  indicated  in  the  application,  because  I 
find  that: 

□  The  applicant  is  not  indigent  within  the  meaning  of  §  27A. 

□  The  document,  service  or  object  is  not  reasonably  necessary  to  assure  the  applicant  as  effective  a 
prosecution,  defense  or  appeal  as  if  the  applicant  were  financially  able  to  pay. 

□  Other: 

Describe  extra  fees  and  costs  waived: 
Date  Judge 

X 

The  applicant  may  appeal  denial  of  this  application  by  filing  a  notice  of  appeal  with  the  clerk  (register, 
recorder)  of  this  court  within  7  days  from  notice  of  denial. 


! 

I 


IMPOUNDED  -  CONFIDENTIAL 


COMMONWEALTH  OF  MASSACHUSETTS 


 Court 

NO.  


INFORMATION  FOR  THE  INMATE/APPLICANT:  You  have  requested  that  the 

 Court  waive  the  filing  fees  and  (normal)  costs  and  allow  you  to  proceed  as  an  indigent 

plaintiff.  You  are  required  to  provide  the  court  with  information  about  your  finances  so  that  the  court  can 
determine  whether  you  are  unable  to  pay  the  fee  or  to  make  partial  payments.  You  are  required  to  sign  this 
affidavit  form  under  the  penalties  of  perjury.  This  includes  a  statement  that  no  action  has  been  taken  to  hide 
assets.  The  court  can  dismiss  the  complaint  if  it  finds  that  the  claim  of  indigency  is  untrue.  In  addition,  the  court 
may  impose  costs  on  an  inmate  who  intentionally  files  an  affidavit  that  contains  false  information  or  that  omits 
material  information.  You  are  also  subject  to  loss  of  up  to  60  days  of  good  time  earned  or  to  be  earned  under 
G.  L.  c.  127,  §  129C  (  for  blood  donation)  or  under  c.  127,  §  129D  (for  work,  education  or  rehabilitation 
programs)  if  the  court  finds  that  the  affidavit  is  frivolous  and  filed  in  bad  faith  in  order  to  abuse  the  judicial 
process.  See  G.  L.  c.  261,  §  29. 

 ,  Plaintiff(s) 

v. 

 ,  Defendant(s) 

INMATE'S  AFFIDAVIT  OF  INDIGENCY  AND  REQUEST  FOR  WAIVER  OF  NORMAL  FEES  AND 
COSTS  IN  COMPLIANCE  WITH  GENERAL  LAWS  c.  261,  §  29 

Pursuant  to  General  Laws  c.  261,  §  29,  the  applicant,  ^swears  (or  affirms)  that 

the  following  information  is  true.  (NAME) 

SOCIAL  SECURITY  #:   


DATE  OF  BIRTH: 


INMATE  IDENTIFICATION  #: 


CORRECTIONAL  FACILITY: 


ASSETS: 


CASH:   

MONIES  IN  BANK  ACCOUNTS: 

INMATE  CANTEEN  ACCOUNT:   

OTHER  INSTITUTIONAL  ACCOUNT:   

NON-PRISON  ACCOUNT(S):   

REAL  ESTATE:   

OTHER  INVESTMENTS:   

ACCESSIBLE  ASSETS  OF  A  SPOUSE:   

INCOME: 

LAST  SIX  MONTHS'  INCOME:   

INCOME  EXPECTED  IN  NEXT  SIX  MONTHS:   

LIABILITIES  (for  example,  any  debts  you  owe,  including  Victim/Witness  fees,  restitution  fees,  child  support, 
other  court-imposed  costs,  and  costs  assessed  for  incarceration  and  pre-release  programs): 


MONTHLY  EXPENSES: 

NECESSARY  CANTEEN  PURCHASES  (for  example,  stamps,  envelopes,  soap,  toothpaste  and  other 
toiletries,  medications  and  clothing): 


OTHER  EXPENSES: 


I  state  under  penalties  of  perjury  that  the  statements  made  in  this  affidavit  are  true,  that  I  have  not  omitted 
any  assets  that  are  available  to  me  to  pay  filing  fees  or  court  costs,  that  I  have  not  transferred  any  assets  to  avoid 
payment  of  filing  fees  and  costs,  and  that  !  have  not  taken  any  action  nor  has  any  action  been  taken  on  my  behalf 
relative  to  any  assets  in  order  to  avoid  having  such  assets  used  for  payment  of  filing  fees  and  costs. 


Signature  of  applicant: 


DATE: 


ALL  INFORMATION  CONTAINED  HEREIN  IS  CONFIDENTIAL.  EXCEPT  BY  SPECIAL  ORDER 
OF  A  COURT,  IT  SHALL  NOT  BE  DISCLOSED  TO  ANYONE  OTHER  THAN  AUTHORIZED  COURT 
PERSONNEL,  PARTIES  TO  THIS  LITIGATION  OR  THEIR  COUNSEL,  AND  AN  AUTHORIZED  (IN 
WRITING)  REPRESENTATIVE  OF  THE  APPLICANT. 


COMMONWEALTH  OF  MASSACHUSETTS 


Court   Case  number:  

Civil  Action 


Case  Name: 

 ,  Plaintiff(s) 

V. 

 ,  Defendant(s) 


NOTICE  OF  WAIVER  OF  COURT  COSTS  AND  REQUEST  FOR  PAYMENT  TO  BE 
WITHDRAWN  FROM  ACCOUNT  PURSUANT  TO  G.  L.  c.  261,  §  29 

The  prisoner/plaintiff  in  the  above-captioned  action  has  filed  a  motion  to  waive  the  filing  fee  and  court  costs 
(normal)  and  to  proceed  in  forma  pauperis.  After  reviewing  the  affidavit  of  indigency  and  the  statement  of 
inmate  account  provided  by  the  correctional  facility,  the  court  hereby  orders: 


The  plaintiff  is  incapable  of  paying  the  filing  fee  and  may  proceed  in  forma  pauperis. 


  The  plaintiff  is  ordered  to  pay  a  lump-sum  partial  payment  of  $  in  order  to  proceed. 

The  court  further  finds  that  requiring  additional  installment  payments  would  create  an  undue 
administrative  burden  for  the  court. 

  The  plaintiff  has  sufficient  funds  such  that  an  installment  payment  schedule  would  not  be  an 

administrative  burden  for  the  court.  The  plaintiff  is  ordered  to  pay  the  filing  fee  of  $  in 

installments  as  follows: 

$   for  the  first  installment  payment,  which  represents  20%  of  the  preceding  six  months 

average  balance  in  the  prisoner's  account.  (Note:  the  balance  in  the  account  must  be  large 
enough  so  that  the  20%  payment  is  at  least  $10.  See  G.  L.  c.  261,  §  29.) 

AND:  in  subsequent  months,  monthly  payments  representing  10%  of  the  average  monthly  balance 
remaining  in  the  prison's  account  until  the  fee  is  paid.  (Note:  the  balance  in  the  account  must  be  large 
enough  so  that  each  10%  payment  is  at  least  $10.  See  G.  L.  c.  261,  §  29.) 

The  prisoner's  name  and  case  number  must  be  noted  on  each  remittance. 


By  the  Court  ( 


) 


Clerk  or  Assistant  Clerk 

Dated:  

The  undersigned  prisoner/plaintiff  authorizes  the  Commission  of  Correction  or  the  County  Sheriff  AND  the 
Superintendent  of  the  facility  where  he  or  she  is  incarcerated  to  withdraw  the  payment(s)  as  ordered  above  and 
send  it  to  the  court.  If  installment  payments  are  ordered,  this  authorization  remains  in  effect  for  each  monthly 
payment  unless  the  undersigned  revokes  authorization  in  writing.  This  authorization  is  valid  in  any  state  or 
county  correctional  facility  to  which  the  prisoner  may  be  transferred. 


Prisoner/Plaintiff 

Dated:  

ALL  PRISONERS  MUST  SEND  A  COPY  OF  THIS  FORM  TO  THE  SUPERINTENDENT  OF  THE 
FACILITY  WHERE  THEY  ARE  INCARCERATED  AND  TO  THE  COMMISSIONER  OF 
CORRECTION  (IF  YOU  ARE  IN  A  STATE  FACILITY)  OR  TO  THE  COUNTY  SHERIFF  (IF  YOU 
ARE  IN  A  COUNTY  FACILITY). 


COMMONWEALTH  OF  MASSACHUSETTS 


Court   Case  number:  

Civil  Action 

Case  Name: 

 ,  Plaintiff(s) 

V. 

 ,  Defendant(s) 

ORDER  TO  COMMISSIONER  OF  CORRECTION  OR  COUNTY  SHERIFF  TO 
PROVIDE  CERTAIN  INFORMATION  REGARDING  INMATE  ACCOUNT  RELATIVE 
TO  PLAINTIFF'S  MOTION  TO  WAIVE  FILING  FEE  AND  PROCEED  IN  FORMA 

PAUPERIS 

The  plaintiff  in  the  above-captioned  action  has  filed  a  motion  to  waive  the  filing  fee  and  court  costs  (normal) 
and  to  proceed  in  forma  pauperis. 

Pursuant  to  G.  L.  c.  c.261,  §  29,  the  correctional  facility  where  the  prisoner  is  currently  incarcerated  shall  file 
a  document  showing  the  current  status  of  the  plaintiffs  canteen  account  and  savings  account,  if  any,  and  the 
account  activity  for  the  past  six  (6)  months.  The  document  shall  be  filed  within  thirty  (30)  days  of  the  date  of 
this  order. 

By  the  court 


Clerk  or  Assistant  Clerk 


Dated: 


INSTRUCTIONS  FOR  USERS  OF  AFFIDAVIT  OF  INDIGENCY 
AND  ITS  SUPPLEMENT 


A  state  statute  provides  that  if  you  cannot  pay  for  court  fees  or  costs,  you  may  be  able  to  have  the  state 
pay  for  them.  These  instructions  describe  who  is  eligible  and  how  to  use  this  law. 

Who  Is  Eligible?  -  You  are  eligible  for  a  waiver,  substitution  or  state  payment  of  fees  and  costs  if  any 
one  of  the  following  applies  to  you: 

Category  (A)  You  receive  public  assistance  under  one  of  the  following  programs:  Massachusetts 
Transitional  Aid  to  Families  With  Dependent  Children;  Massachusetts  Emergency  Aid  to  Elderly, 
Disabled  &  Children;  Federal  Supplemental  Security  Income;  Massachusetts  MassHealth  (formerly 
Medicaid)  or  Massachusetts  Veterans  Benefits;  or 

Category  (B)  Your  income,  after  taxes,  does  not  exceed  125%  of  the  current  Federal  Poverty  Line. 
This  Poverty  Line  is  revised  annually,  and  the  current  chart  should  be  posted  in  your  local  courthouse. 
If  you  do  not  find  it  there,  please  ask  the  Clerk's  office  where  it  is  or  for  a  copy;  or 

Category  (C)  You  cannot  pay  the  court  fees  or  costs  without  depriving  yourself  or  those  who  are 
dependent  on  you  of  the  necessities  of  life,  including  food,  shelter  and  clothing. 

If  you  are  currently  confined  in  prison  or  jail  and  do  not  seek  your  immediate  release  but  are  suing  a 
"state  or  county  agency,  official  or  employee"  about  something  "arising  out  of  or  resulting  from  a 
condition  of  or  occurrence  during  confinement,"  and  you  are  seeking  court  payment  of  "normal"  costs 
(see  definition  below),  please  get  from  the  Clerk's  office  separate  forms  for  prisoners  which  you  must 
complete  in  order  to  qualify  for  a  waiver.  You  can  use  the  general  forms  for  non-prisoners  if  you  are 
asking  the  court  to  pay  for  "extra"  fees.  Regardless  of  which  forms  you  use  you  might  find  the 
information  below  useful. 

What  Fees  And  Costs  are  Covered?  -  All  fees  and  costs  (other  than  attorneys  fees)  involved  in  the 
prosecution  or  defense  of  "any  civil,  criminal  or  juvenile  proceeding  or  appeal  in  any  court"  are 
eligible  for  waiver,  substitution  or  payment  by  the  Commonwealth.  When  you  prepare  your 
application,  please  identify  those  costs  which  you  need  waived  or  paid  for  the  initial  or  next  steps  of 
your  court  case.  For  example,  if  you  are  filing  a  case  in  court  and  you  need  a  waiver  of  the  court  filing 
fee,  prepare  an  application  for  waiver  of  that  fee.  If,  in  addition,  you  need  to  have  a  sheriff  or  other 
officer  serve  court  process,  or  you  need  publication  of  notice,  include  your  estimates  of  these  costs 
also.  If,  at  a  later  time,  you  need  waiver  or  payment  of  other  court  costs  (such  as  costs  for  subpoenas 
of  witnesses  to  hearings,  costs  of  taking  depositions  of  witnesses,  etc.)  you  should  make  a  separate 
application  at  that  time. 

The  fees  and  costs  which  can  be  waived  or  paid  by  the  state  are  divided  into  two  categories: 

(1)    Normal  fees  and  costs  are  those  that  "a  party  normally  is  required  to  pay  in  order  to  prosecute  or 
defend  the  particular  type  of  proceeding."  They  include,  for  example: 

•  Court  filing  fees  and  surcharges,  and  also  appeal  fees  and  surcharges 

•  Other  court  fees  for  issuing  or  certifying  papers  or  for  photocopies. 

•  Constable  or  sheriff  fees  for  serving  court  process,  witness  subpoenas,  or  other  court  papers. 

•  Costs  of  publishing  notices  relating  to  a  court  action. 

If  you  are  requesting  only  normal  fees  and  costs,  and  your  affidavit  appears  regular  and  complete  on 
its  face  and  indicates  that  you  are  indigent,  the  Clerk  will  allow  your  request  immediately  "without 
hearing  and  without  the  necessity  of  appearance  of  any  party  or  counsel."  The  Clerk  will  waive  the 
fees  or  costs  completely,  order  them  to  be  paid  by  the  Commonwealth,  or  substitute  "an  alternative 


means  at  lower  or  no  cost  [that]  is  substantially  equivalent  and  .  .  .  does  not  materially  impair  the 
rights  of  any  party."  If  your  affidavit  is  not  regular  and  complete  or  you  do  not  appear  to  be  indigent, 
the  clerk-magistrate  will  promptly  present  your  request  to  a  Judge  for  decision  within  5  days.  The 
Judge  will  cither  grant  your  request  without  a  hearing  or  you  will  be  notified  of  a  hearing  date. 

If  you  are  a  prisoner,  a  Judge  will  need  to  act  on  your  application  after  first  ordering  the  facility  where 
you  are  confined  to  produce  a  copy  of  your  canteen  account  for  the  last  six  months.  You  may  ask  the 
court  to  order  payment  of  the  cost  of  serving  the  summons  and  complaint  in  the  meantime,  however, 
so  your  case  can  begin. 

(2)  Extra  fees  and  costs  are  those  that  are  "in  addition  to  those  a  party  is  normally  required  to  pay  in 
order  to  prosecute  or  defend  [the]  case,  which  result  when  a  party  employs  or  responds  to  a 
procedure  not  necessarily  required  in  the  particular  type  of  proceeding."  They  include,  for 
example: 

•  Costs  of  expert  testing,  examination  or  testimony 

•  Cassette  copies  for  indigent  parties  not  represented  by  a  public  defender 

•  Appeal  bonds 

If  you  are  requesting  any  extra  fees  and  costs,  the  Clerk  will  promptly  present  your  request  to  a  Judge 
for  decision  within  5  days.  The  Judge  may  allow  your  request  without  a  hearing,  but  will  not  deny 
your  request  without  holding  a  hearing.  In  reviewing  a  request  for  extra  fees  or  costs,  the  Judge  will 
decide  whether  the  document,  service  or  object  is  reasonably  necessary  to  assure  you  as  effective  a 
prosecution,  defense  or  appeal  as  you  would  have  if  you  were  financially  able  to  pay. 

"Normal"  and  "extra"  fees  and  costs  do  not  include  attorneys'  fees. 

How  Do  I  Apply?  -  You  should  complete  the  Affidavit  of  Indigency  form  that  applies  to  you.  If  you 
claim  eligibility  under  Category  (C)  above,  you  must  also  complete  the  Supplement  to  Affidavit  of 
Indigency  form.  File  your  papers  with  the  Clerk  of  the  court  where  your  case  has  been  filed  (or  where 
you  are  seeking  to  file  it).  Court  Clerks  must  accept  your  initial  court  papers  when  you  present  them, 
even  if  you  have  not  then  obtained  a  waiver  of  the  filing  fee.  If  the  fee  is  later  waived,  the  date  of 
filing  your  court  papers  will  be  the  day  you  first 
presented  them  to  the  Clerk. 

What  is  the  Federal  Poverty  Line?  -  If  you  want  to  qualify  under  Category  (B)  above  (income,  after 
taxes,  which  is  less  than  125%  of  the  Federal  Poverty  Line),  you  should  consult  a  chart  of  these 
income  limits  which  should  be  posted  in  your  local  courthouse.  If  you  cannot  find  this  chart,  go  to  the 
Clerk's  office  and  find  out  where  it  is  or  ask  to  be  given  or  to  read  a  copy.  This  Poverty  Line  is 
increased  every  year  in  February  or  March,  and  so  the  court  should  have  an  up-to-date  schedule. 

How  Do  I  Estimate  the  Costs?  -  There  are  places  on  the  form  where  you  can  give  the  cost  (if  you 
know  it)  or  give  your  best  estimate  of  the  cost  of  the  particular  fee  or  service  that  you  need.  If  you  do 
not  know  what  the  cost  will  be,  give  your  best  description  of  what  you  need.  The  court  should  approve 
your  application,  if  you  are  otherwise  eligible,  even  though  you  have  not  filled  in  complete 
information  about  the  costs. 

What  Are  the  Situations  in  Which  I  Can  Get  a  Substitution  of  a  Service?  -  Under  the  law,  a  court 
can  order  that  a  different  (or  substitute)  method  of  performing  a  certain  act  or  service  be  allowed, 
rather  than  a  less  convenient  or  more  expensive  one.  For  example,  in  some  situations  a  court  might 
order  that  notice  of  filing  a  court  action  be  made  by  posting  in  certain  locations  rather  than  by 
publishing  the  notice  in  a  newspaper.  In  other  situations  you  may  be  able  to  take  depositions  using 
tape  recorders  rather  than  using  a  more  expensive  stenographer.  If  you  have  a  request  for  a  substitute 
method,  please  ask  for  it  in  your  application.  The  court  may,  itself,  order  a  less  expensive  or  easier 


substitution.  However,  the  judge  may  order  you  to  pay  a  partial  fee  or  cost  rather  than  to  waive  it  if 
you  are  otherwise  eligible  for  waiver  or  state  payment. 

If  you  are  a  prisoner  bringing  an  action  in  Superior  Court,  you  will  receive  a  summons  and  be 
instructed  to  serve  it  with  your  complaint  by  certified  mail.  You  can  ask  for  permission  to  use  regular 
mail  if  paying  the  cost  of  certified  mail  presents  a  hardship.  If  you  arc  filing  a  case  in  another  court, 
you  can  ask  for  permission  to  serve  by  certified  or  regular  mail. 

Can  I  Appeal  A  Denial?  -  Yes.  If  you  disagree  with  any  decision  of  the  Clerk  or  Assistant  Clerk,  you 
can  request  a  review  by  the  judge.  If  you  disagree  with  a  decision  of  a  Judge,  you  can  appeal  to  the 
next  court  level.  There  arc  short  deadlines  for  doing  this,  so  you  must  act  quickly.  Consult  the  Clerk's 
office  for  information  about  how  to  do  this. 

Are  the  Indigent  Court  Costs  Papers  That  I  File  in  Court  Confidential?  -  Yes,  these  papers  are  not 
available  to  the  general  public  or  to  any  other  party  in  the  case,  but  are  only  available  to  authorized 
court  personnel  and  to  you  and  your  attorney  or  your  other  authorized  representative.  If  you  want  an 
authorized  representative  other  than  your  attorney  to  see  or  get  copies  of  these  documents,  you  should 
prepare  a  written  consent  so  that  a  designated  individual  will  have  authority  to  do  that.  Any  other  party 
to  the  case,  or  their  authorized  representative,  does  not  have  access  to  these  records  unless  that  party 
gets  a  court  order  giving  permission.  Also,  when  you  file  an  application  or  an  appeal  under  the 
indigent  court  costs  law,  you  are  not  required  to  give  copies  of  any  of  these  documents  to  any  other 
party  in  the  case. 


INSTRUCTIONS  TO  COURTS  ON  THE  ADMINISTRATION  OF  THE  INDIGENT  COURT 

COSTS  LAW 


Accompanying  these  Instructions  are  revised  forms  to  be  effective  May  5,  2003  under  the  state's 
Indigent  Court  Costs  Law,  c.261,  §§27A  -  G  and  29.  Please  note  that,  for  the  first  time,  this  court  has 
included  instructions  to  applicants  as  part  of  the  Affidavit  of  Indigency  forms.  Previously,  each  Trial 
Court  Department  was  authorized  to  draft  its  own  instructions,  if  any.  It  is  important  to  give  the  same 
information  to  users  so  that  the  forms  and  procedures  will  be  more  easily  understood.  Trial  Court 
Departments  can  supplement  or  modify  these  Instructions,  as  appropriate  to  their  particular 
Departments,  so  long  as  the  changes  are  not  inconsistent  with  these  Instructions.  If  a  court  department 
does  so,  it  should  submit  its  changes  to  the  Chief  Justice  of  the  Supreme  Judicial  Court  for  quick 
review  before  they  go  into  effect. 

These  are  some  comments  that  we  make  on  the  Indigent  Court  Costs  Statute  and  forms,  in  order  to 
provide  guidance  to  you  in  administering  this  law. 

1)  Partial  Fees  May  Be  Permitted  -  In  the  decision  of  Underwood  v.  Appeals  Court,  427  Mass.  1012 
(1998),  this  court  decided  that  the  statute  authorizes  the  assessment  of  a  partial  fee  as  a  substitute  for 
complete  waiver  of  the  fee  or  state  payment  of  the  cost.  The  judge  should  exercise  reasonable 
discretion,  considering  the  totality  of  the  applicant's  economic  circumstances,  before  ordering 
payment  of  a  partial  fee. 

2)  Instructions  on  Use  of  Inmate  Forms  -  Included  in  the  packet  is  a  separate  set  of  forms  designed 
to  meet  requirements  under  recent  amendments  to  the  law  pertaining  to  inmate  filings.  These  forms  are 
for  use  only  when  the  applicant:  (1)  is  currently  confined  in  a  correctional  institution;  (2)  has  brought 
suit  against  a  state  or  county  agency,  official  or  employee  (except  for  a  petition  for  relief  from  restraint 
under  G.L.  c.  248,  §1);  and  (3)  seeks  waiver  of  "normal"  (as  opposed  to  "extra")  fees  and  costs.  See 
G.L.  c.  261,  §  29.  If  any  of  these  three  criteria  are  not  met,  the  applicant  and  court  personnel  should 
use  the  general  forms. 

The  special  inmate  forms  include  an  affidavit  of  indigency  form  that  requires  the  prisoner  to  supply 
the  specific  information  required  by  §  29(b).  The  form  incorporates  a  preamble  that  notifies  inmates  of 
the  particular  consequences  of  intentionally  filing  an  affidavit  that  is  false  or  is  designed  to  abuse  the 
judicial  process,  as  set  forth  in  §  29(f).  Once  the  action  is  filed,  the  court  must,  under  §  29(a),  order  the 
custodial  official  to  produce  a  printout  of  the  plaintiff/inmate's  institutional  canteen  and  savings 
accounts  within  30  days  so  that  the  inmate's  resources  can  be  assessed.  The  packet  includes  a  form 
order  to  the  Commissioner  of  Correction  or  county  sheriff  for  this  purpose.  The  court  may  tentatively 
approve  an  inmate's  application  to  permit  service  of  process  while  the  order  to  the  correctional 
administrator  and  further  review  is  pending.  §  29(e).  If,  upon  review  of  the  inmate's  application  and 
account  information,  the  court  determines  that  the  inmate  is  indigent,  it  may  waive  fees  entirely; 
require  a  one-time  partial  payment  toward  the  fees  and  costs;  or  order  an  initial  payment  and 
subsequent  installment  payments.  §  29(d).  The  form  notice  of  waiver  sets  forth  these  options  and 
notifies  the  prisoner  of  his/her  obligation  under  §  29(d)(3)  to  forward  the  court's  order  to  the 
appropriate  custodial  official.  The  form  also  permits  the  inmate  to  authorize  the  custodian  to  debit  and 
send  to  the  court  the  payments  that  are  ordered. 

3)  Acceptance  of  Court  Papers  Accompanying  Filing  Fee  Waiver  Requests  -  Sometimes 
applicants  for  waiver  of  filing  fees  present  papers  on  a  day  which  is  within  a  statute  of  limitation  or 
other  time  deadline  (such  as  an  appeal  from  a  state  agency  adjudicatory  hearing  decision).  As  the 
statute  states  (c.261,  §27C(1)),  all  papers  offered  for  filing  must  be  dated  and  accepted  when  they  are 
first  presented,  and  must  be  processed  without  delay.  This  means  that  no  papers  may  be  rejected 
because  the  filer  has  not  yet  obtained  waiver  of  the  filing  fee.  Rather,  if  the  filing  fee  is  later  waived, 
the  date  of  filing  is  the  date  of  the  original  presentation  of  the  papers. 
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4)  Duties  of  Clerk  -  The  statute  requires  that  applications  for  waiver  or  state  payment  of  normal  fees 
or  costs  under  Categories  A  (recipients  of  certain  means-tested  public  benefit  programs)  and  B 
(income  is  below  125%  of  the  federal  poverty  line)  must  be  approved  by  the  Clerk  (or  the  Assistant 
Clerk)  without  delay  so  long  as  they  are  regular  on  their  face  and  raise  no  significant  question  about 
whether  the  applicant  is  indigent.  G.  L.  c.  261,  27C(2).  Except  in  prisoner  cases,  such  papers  should 
not  be  referred  to  a  judge  for  decision,  nor  should  further  information  be  requested  if  the  papers  are 
properly  completed.  Also,  the  Clerk  should  not  require  an  applicant  to  complete  the  Supplement  to  the 
Affidavit  of  Indigency  form  unless  he  or  she  is  applying  under  Category  C. 

Applications  under  Category  C,  which  requires  the  applicant  to  complete  a  Supplement  to  Affidavit  of 
Indigency,  can  frequently  be  decided  at  the  Clerk's  level,  based  upon  the  information  submitted.  But  if 
there  are  serious  questions  about  whether  the  applicant  meets  the  Category  C  standard,  the  application 
should  be  referred  to  a  judge  for  decision. 

5)  Confidentiality  of  Papers  -  All  papers  relating  to  requests  under  the  Indigent  Court  Costs  Law  are 
confidential  and  not  available  to  the  public.  The  only  exceptions  are  that  they  are  available  to 
authorized  court  personnel  and  to  the  applicant  and  the  applicant's  attorney.  They  are  not  available  to 
any  other  party  or  their  authorized  representative  without  a  specific  court  order.  If  an  authorized 
representative  (other  than  an  attorney)  for  an  applicant  seeks  to  review  or  to  obtain  copies  of  any  of 
these  documents,  that  person  should  present  a  written  consent  by  the  applicant  before  access  is 
permitted. 

6)  Appeals  -  G.  L.  c.  261,  §  27C(3)  provides  that  if  the  affidavit  is  not  regular  on  its  face  or  does  not 
indicate  the  applicant  is  indigent,  the  clerk  or  register  shall  bring  it  to  the  attention  of  a  judge.  Any 
denial  or  other  decision  by  a  Judge  can  be  appealed  to  an  appellate  court  under  the  procedures 
provided  for  in  the  statutes  or  rules.  G.  L.  c.  261,  §  27D. 

7)  Posting  of  Federal  Poverty  Line  Information  -  A  chart  showing  125%  of  the  current  federal 
standards  of  poverty  for  different  sized  families  must  be  posted  in  each  local  court  in  a  place  where 
litigants  are  likely  to  see  it.  These  standards  are  updated  by  the  federal  government  each  year  in 
February  or  March,  and  so  courts  should  be  sure  that  they  have  a  current  schedule  posted.  Each  year, 
shortly  after  the  federal  change,  the  Supreme  Judicial  Court  staff  mails  out  a  copy  of  the  new  schedule. 
If  the  schedule  is  not  posted  in  the  courthouse,  applicants  who  need  to  review  it  are  instructed  to  ask 
for  a  copy  at  the  Clerk's  office. 

8)  Estimated  Costs  -  Applicants  are  asked  to  give  their  best  estimates  of  the  costs  of  the  services 
whose  waiver  or  state  payment  they  are  requesting.  If  they  do  not  know  the  cost,  they  are  asked  to 
provide  a  reasonable  description  of  what  they  need.  Most  applicants  will  not  know  the  actual  costs  of 
many  of  these  services.  Therefore,  courts  should  approve  otherwise  appropriate  applications  for 
waiver  or  state  payment  and  insert  in  the  approval  the  actual  or  estimated  amount  of  the  fee  or  service, 
as  it  is  known  to  the  court. 


RESOURCES 


Resources 

DMH  Main  Page: 

http://mass.qov/dmh 

DMH  Resource  Manual:  Lists  staff  and  DMH  facilities  by  region: 

http://www.mass.gov/EeQhhs2/docs//dmh/publications/dmh  resource  quide.pdf 

DMH  Medication  Information  Manual:  Discusses  uses  and  effects  of  psychiatric 
medications  in  detail: 

http://www.mass.gov/Eeohhs2/docs/dmh/publications/medication  manual.pdf 

DMH  Psychoactive  Medication  for  Children  and  Adolescents:  Orientation  for  Parents, 
Guardians,  and  Others: 

http://www.mass.gov/Eeohhs2/docs/dmh/publications/psvchoactive  booklet.pdf 


DPH  Main  Page: 

http://mass.gov/dph 


DPH  Search  for  Substance  Abuse  Sen/ices  (Online  Directory): 

http://db.state.ma.us/dDh/bsas/search.asp 


